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EXECUTIVE COMPENSATION: HOW MUCH IS 

TOO MUCH? 


WEDNESDAY, OCTOBER 28, 2009 

House of Representatives, 
Committee on Oversight and Government Reform, 

Washington, DC. 

The committee met, pursuant to notice, at 11:03 a.m., in room 
2157, Rayburn House Office Building, Hon. Edolphus Towns (chair- 
man of the committee) presiding. 

Present: Representatives Towns, Issa, Maloney, Cummings, 
Kucinich, Tierney, Clay, Connolly, Quigley, Kaptur, Van Hollen, 
Cuellar, Murphy, Welch, Foster, Speier, Driehaus, Chu, Burton, 
Souder, McHenry, Bilbray, Jordan, Flake, Luetkemeyer and Cao. 

Staff present: Brian Filer and Brian Quinn, investigative coun- 
sels; Jean Gosa, clerk; Adam Hodge, deputy press secretary; Carla 
Hultberg, chief clerk; Marc Johnson, assistant clerk; Mike McCar- 
thy, deputy staff director; Steven Rangel, senior counsel; Jenny 
Rosenberg, director of communications; Joanne Royce, senior inves- 
tigative counsel; Leneal Scott, IT specialist; Ron Stroman, staff di- 
rector; Alex Wolf, professional staff member; Gerri Willis, special 
assistant; David Rothany, counsel; Lawrence Brady, minority staff 
director; John Cuaderes, minority deputy staff director; Ron Bor- 
den, minority general counsel; Jennifer Safavian, minority chief 
counsel for oversight and investigations; Adam Fromm, minority 
chief clerk and Member liaison; Kurt Bardella, minority press sec- 
retary; Seamus Kraft and Benjamin Cole, minority deputy press 
secretarys; Christopher Hixon, minority senior counsel; Hudson 
Hollister, minority counsel; and Brien Beattie and Mark Marin, mi- 
nority professional staff members. 

Chairman Towns. The committee will come to order. 

Good morning. Before we begin, I would like to extend a warm 
welcome to a new member of the committee on the majority side. 
Representative Judy Chu from the 32nd District of the great State 
of California, which includes East Los Angeles. Dr. Chu is a long- 
time elected official at the State and local level, so she brings that 
experience to our committee. She also holds a Ph.D. in psychol- 
ogy — now, you know we need her; we need her desperately — which 
also may be useful on this committee. 

I yield to the ranking member, then, and, of course, after that, 
I would like to yield some time to Dr. Chu. 

Congressman Issa. 

Mr. Issa. Well, I would like to join with the chairman in welcom- 
ing my colleague both to the committee and obviously as a fellow 
Californian. I might only comment that perhaps if your degree was 
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in child psychology, it would be more useful in Congress. But we 
look forward to your comments. 

Yield back. 

Chairman Towns. We will take any degree. 

Dr. Chu. 

Ms. Chu. Well, thank you. Chairman Towns and Ranking Mem- 
ber Issa, for that very, very warm welcome. Well, actually, it is 
Judy Chu. 

But I am so grateful to be the newest member of the Committee 
on Oversight and Government Reform. This jurisdiction will allow 
us to delve into the major issues of the day that affect our constitu- 
ents in our Nation, such as foreclosures, the financial crisis, and 
Government waste, fraud, and abuse. The economic downturn has 
hit my district hard. The number of foreclosure filings in California 
are very, very high and in L.A. County has hit 12.7 percent. Yet, 
we have read for the past year how well CEOs and bank executives 
are doing, and compensation levels are at an all-time high. So to- 
day’s topic couldn’t be more timely and I look forward to hearing 
more in today’s hearing as a member of this committee. 

Thank you and I yield back. 

Chairman TOWNS. Thank you very much. Dr. Chu. We welcome 
you to the committee. 

There is little doubt that executive compensation schemes were 
a contributing factor in the Wall Street meltdown. Top executives 
had grown accustomed to receiving enormous bonuses on top of fat 
salaries, regardless of how their companies performed. When their 
companies did well, they received big, big bonuses. And when their 
companies did poorly, they still received big, big bonuses. Even the 
chairman of Goldman Sachs has admitted that the perverse incen- 
tives created by these schemes helped send the industry into the 
brink. 

It is not surprising that the taxpayers were outraged when they 
realized that their money was being used to bail out companies 
that still planned to pay their executives millions of dollars, even 
though the company was not doing well. If it were not for taxpayer 
bailouts, these companies would no longer be in existence. We 
wouldn’t be reviewing their salary plans, we would be reviewing 
their liquidation plans. 

After these bailouts, and after the outrage last spring, you would 
think that the top brass would have recognized there was a prob- 
lem with excessive compensation. 

The Obama administration made a good decision when they ap- 
pointed a special master, Mr. Ken Eeinberg, to review executive 
compensation at companies receiving taxpayer bailouts. Mr. 
Eeinberg performed the first review of compensation for the highest 
paid employees of the seven companies which received the most 
TARP dollars. He found what many feared: the top brass still does 
not understand. Another way to put it, they still don’t get it. 

Despite record losses and near bankruptcies, the executives at 
these companies were still planning to cash in and continue to do 
business as usual. I am happy to say that Mr. Eeinberg ordered 
substantial cuts in their pay. No doubt there is howling in the exec- 
utive suites, but I don’t think the taxpayers are going to be shed- 
ding any tears over this. 
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These huge pay packages are offensive during these difficult 
times and Americans are angry about it. I hear the anger in 
church, on the street, and wherever average Americans congregate 
you hear from them as to how angry they are about what is going 
on. 

Some on Wall Street have justified their huge pay packages by 
comparing themselves to superstar athletes. But Tiger Woods and 
A-Rod didn’t crash the economy. They haven’t asked for any Gov- 
ernment bailouts, either. And let me be clear. The issue today is 
not whether the Government should dictate how much people 
should be allowed to earn. The issue today is whether banks, that 
were saved from bankruptcy only by taking billions of dollars in 
taxpayer money, should be rewarded with salaries that give new 
meaning to the word “generous.” 

It is a shame to have Government get involved in bank com- 
pensation issues, but Wall Street can no longer be trusted to con- 
trol themselves. Some constraints on these companies are nec- 
essary to protect the safety and soundness of the entire financial 
system. We need more than just a special master; we need to give 
the shareholders a way to get this under control. 

Today we welcome Mr. Feinberg, who will testify about his ef- 
forts to ensure that our tax dollars are not being squandered on ex- 
cessive compensation. 

I want to also thank Professor Black and Professor Roberts, who 
will likewise share their insight on executive compensation. I look 
forward to hearing their testimony. 

I am certain that most of you know the American people are 
really angry about what is really going on. 

[The prepared statement of Chairman Edolphus Towns follows:] 
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OPENING STATEMENT OF CHAIRMAN EDOLPHUS TOWNS 

Hearing: “Executive Compensation: How Much is Too 

Much?” 

October 28, 2009 


Good morning and thank you all for being here. 

There is little doubt that executive compensation 
schemes were a contributing factor in the Wall Street 
meltdown. 

Top executives had grown accustomed to receiving 
enormous bonuses on top of fat salaries, regardless of how 
their companies performed. 

When their companies did well they received big 
bonuses. And when their companies did poorly, they still 
received big bonuses. 

Even the Chairman of Goldman Sachs has admitted 
that the perverse incentives created by these schemes 
helped send the industry over the brink. 

It’s not surprising, then, that the taxpayers were 
outraged when they realized that their money was being 
used to bail out companies that still planned to pay their 
executives millions of dollars. 

If it weren’t for taxpayer bailouts, these companies 
would no longer be here. We wouldn’t be reviewing their 
salary plans - we’d be reviewing their liquidation plans. 
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After these bailouts, and after the popular outrage last 
spring, you would think that the top brass would have 
recognized there was a problem with excessive 
compensation. 

The Obama Administration made a good decision when 
they appointed a Special Master, Ken Feinberg, to review 
executive compensation at companies receiving taxpayer 
bailouts. 

Mr. Feinberg performed the first review of 
compensation for the highest paid employees of the seven 
companies which received the most TARP dollars. He found 
what many feared: The top brass still doesn’t understand. 
They still don’t get it. 

Despite record losses and near bankruptcies, the 
executives at these companies were still planning to cash in. 
I’m happy to say that Mr. Feinberg ordered substantial cuts 
in their pay. 

No doubt there is howling in the executive suites, but I 
don’t think the taxpayers are going to be shedding any tears 
over this. 

These huge pay packages are offensive during these 
difficult times and Americans are angry about it. I hear the 
anger in church, on the street, and wherever average 
Americans meet. 

And I think we saw more evidence of people’s outrage 
at the protests at the American Banker’s Association 
meeting in Chicago yesterday. 
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Some on Wall Street have justified their huge pay 
packages by comparing themselves to super-star athletes. 
But Tiger Woods and A-Rod didn’t crash the economy. They 
haven’t asked for any government bailouts, either. 


Let me be clear: The issue today is not whether the 
government should dictate how much people should be 
allowed to earn. 

The issue today is whether banks that were saved from 
bankruptcy only by taking billions of dollars in taxpayer 
money, should be rewarded with salaries that give new 
meaning to the word “generous.” 

It’s a shame to have government get involved in bank 
compensation issues - but Wall Street can no longer be 
trusted to control itself. 

Some constraints on these companies are necessary to 
protect the safety and soundness of the entire financial 
system. We need more than just a Special Master. We 
need to give the shareholders a way to get this under 
control. 

Today we welcome Mr. Feinberg who will testify about 
his efforts to ensure that our tax dollars are not being 
squandered on excessive compensation. 

I want to also thank Professors Black and Roberts who 
will likewise share their insight on executive compensation. 


I look forward to their testimony. 
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Chairman TOWNS. I now yield 5 minutes to the committee’s rank- 
ing member, Darrell Issa, of California, for his opening statement. 

Mr. IsSA. Thank you, Mr. Chairman. Mr. Chairman, I ask unani- 
mous consent that mine and all Members’ opening statements be 
placed in the record in their entirety. 

Chairman TOWNS. Without objection, so ordered. 

Mr. Issa. Mr. Chairman, I will be brief and paraphrase my open- 
ing statements. 

I join with you in the comment you made in your opening state- 
ment that we need to empower the stockholders of public compa- 
nies to better manage the package of pay and incentive packages 
of their key executives. 

I also would say that, in 1992, the word “perverse” perhaps 
would be based on the efforts by this Congress to rein in pay by 
simply saying compensation for more than $1 million, if it is not 
tied to performance, would be double taxable. 

Although well meaning, clearly what we have done is we have 
created an environment in which a board, acting on behalf of their 
stockholders, is not able to link whatever amount of money they 
would like to pay in a long and perhaps deferred compensation way 
but, rather, begin by saying, for their key executives, how do we 
work around that law? How do we link it to performance? 

There is an entire industry that has built up over the last almost 
two decades of people who in fact helped key executives get more 
money into their incentive plans, then proceed to advise boards as 
to whether those plans are reasonable, and the upward spiral has 
continued. 

I would say that we pay, often, more than we need to as stock- 
holders for the work done by key executives. But, Mr. Chairman, 
that is not the issue before us today. The issue before us today is 
do the American people have a stake in seeing that compensation 
is limited by these seven companies in order to ensure timely re- 
payment of as much or all of what we have loaned to these compa- 
nies as possible. 

Mr. Chairman, I would say that these seven companies are very 
different. Mr. Chairman, AIG will in all likelihood not return any- 
where close to 100 cents on the dollars to the American people. On 
the other hand, it is likely that Bank of America, Goldman Sachs 
and others quickly returning to the money and, in fact, perhaps re- 
turning it sooner if we were not concerned about the ongoing stabil- 
ity of our economy, would soon be likely to return the money and, 
as such, in my opinion, we would no longer have a legitimate right 
to oversee their pay and compensation. 

Notwithstanding that, Mr. Chairman, since this committee has 
had a keen interest for a period of time in executive compensation 
and whether in fact the stockholders are being well represented, I 
would join with you gladly to continue the process of looking at 
whether or not public companies currently meet the obligation of 
ensuring that the compensation is a compensation that best is in 
line with the interest of the stockholders and whether or not those 
stockholders, if fully informed, would validate that pay. 

Mr. Chairman, I believe that is the reform that we have an ongo- 
ing nature for, not necessarily any one person’s pay today. I look 
forward to hearing from our witness and our panel to follow on 
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whether or not we in fact are making the link between the $700 
billion TARP and the moneys that have been loaned and the Amer- 
ican people getting paid back. 

I hope that we all will leave today’s hearing realizing that if we 
go too far, we endanger the American people’s system of capitalism 
and limited free market that has allowed us to be the envy of the 
world. Yes, we do prevent antitrust; yes, we do have rules of the 
road; and, yes, we do have controls over public companies. But, Mr. 
Chairman, the successes of the past in America should not in fact 
be wiped away because of the sins of a few on Wall Street who, per- 
haps, realizing that bulls and bears were both making money, de- 
cided to become pigs. 

Mr. Chairman, I yield back the balance of my time. 

[The prepared statement of Hon. Darrell E. Issa follows:] 
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Statement of Rep. Darrell Issa, Ranking Member 
“Executive Compensation: How Much is Too Much?” 

October 28, 2009 

Chairman Towns, thank you for holding today’s hearing on the Obama Administration’s efforts to control 
executive compensation in the private sector. 

The American people are angry and they have a right to be. They’re angry that Wall Street executives who 
made reckless bets with other people’s money and were bailed out by the taxpayers while many of those 
same taxpayers lost their jobs. 

Corporate greed and corruption isn’t a sound business strategy. Bear Steams, Lehman Brothers, and 
Countrywide are all examples of firms where greed for profit led to their ultimate downfall. 

While the American people are angry at Wall Street, they’re also angry at us. Why? 

There’s a saying about greed on Wall Street that once rang true: “Bulls and bears get rich, but pigs go 
broke.” 

Under the new order, pigs get a government bail out. 

President Bush, President Obama, Hank Paulson, Ben Bemanke, Tim Geithner, and the United States 
Congress failed in their solemn responsibility to the American people. TARP is the biggest giveaway of 
taxpayer dollars in American history -■ $700 billion of taxpayer money was handed over to a bunch of 
companies that balked at facing the consequences for their greed and bad decisions. 

Mr. Chairman, I believe in capitalism. Although it is not perfect, the American brand of capitalism has 
enabled the production of more wealth, spread among more people, than any system of economic 
organization in the history of man. Just as government bailouts of failed firms are misguided, so to are 
efforts to place a cap on the rewards of true innovation and success. 

The rewards of success in business incentivize managers and investors to make good decisions, and the fear 
of failure discourages bad decisions. If you take away the freedom to fail, the entire system goes out of 
balance. 
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The series of bailout decisions made by both the Bush and Obama Administrations have insulated Big 
Business from the fear of failure. We have subsidized failure and mortgaged our future to do so, and it has 
to stop. 

Building on these bad decisions, the Obama Administration has appointed a “Special Master for 
Compensation” who is commonly referred to as the “Pay Czar.” While I appreciate the Special Master’s 
appear^ce before the Committee today, I am deeply concerned that this position is an example of this 
Administration yet again outsourcing responsibility to unaccountable czars. According to news reports, the 
Special Master’s rulings are final and unreviewable. He rarely consults with Secretary Geithner, and he is 
purposefully insulated from oversight from the White House. 

While distancing themselves from the Special Master’s activities may be politically expedient for President 
Obama and Secretary Geithner, this position represents a fundamental shirking of their responsibility to the 
American people. The American people have a right to know how the Pay Czar can exercise such 
unprecedented and unchecked power in a free society. 

Before we had a pay czar and before Federal bailouts were commonplace, the United States had a system 
known as bankruptcy whereby failed firms could have debts dissolved, salaries of executives slashed, and in 
extreme cases, the firms could actually be dissolved. Executive pay was also controlled by boards of 
directors ^d shareholders. 

In knowing that the existing regulatory structure failed in its responsibilities to protect shareholders, the 
right way to address the problem is to fix the underlying regulatory system rather than appoint a pay czar. 

While I appreciate that Mr. Feinberg is concerned that taxpayer dollars aren’t used to fund excessive 
executive compensation, I also hope heTl understand my position: we need to address problems in our 
financial system and get to a place where we don’t need a pay czar as quickly as possible. 

Mr. Chairman, those in Washington who bailed out these companies had the arrogance to say, “We know 
what’s best. We have the special knowledge and the right to take money out of the taxpayers’ pockets and 
give it to those who should have borne the consequences for their bad decisions.” 1 say nothing gives us 
that right. 

We have made these firms too big to fail. We have given them access to the public purse. And we continue 
to travel down the road to crony capitalism by relying on unaccountable czars to micromanage salaries at 
firms we should have never protected from failure in the first place. 


Thank you, Mr. Chairman. 
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Chairman TOWNS. Thank you very much. I thank the gentleman 
for his statement. 

Today’s hearing will consist of two panels. Our first panel wit- 
ness is Mr. Kenneth R. Feinberg, who serves as the special master 
for TARP Executive Compensation. Mr. Feinberg has just com- 
pleted a report regarding the compensation proposal of the 25 high- 
est paid employees of the seven recipients of exceptional assistance 
under TARP. 

We welcome, you, Mr. Feinberg, and I want to thank you for all 
your hard work. I can only imagine how difficult it was to balance 
the competing interests. I know you did not make many friends 
with your rulings. I understand that. 

It is committee policy that all witnesses are sworn in, so if you 
would stand and raise your right hand. 

[Witness sworn.] 

Chairman Towns. Let the record reflect that Mr. Feinberg re- 
sponded in the affirmative. 

We generally move forward with the lights on — it starts at green 
and then it goes to yellow and then turns to red — ^but we want you 
to go without the lights. We are just so anxious and eager to hear 
what you have to say, so why don’t you just begin and, of course, 
try to do it within 10 minutes. 

STATEMENT OF KENNETH R. FEINBERG, SPECIAL MASTER 
FOR TARP EXECUTIVE COMPENSATION 

Mr. Feinberg. You may regret that, Mr. Chairman. 

First of all, I want to thank you, Mr. Chairman, for inviting me, 
and the ranking minority member for inviting me. It is an honor 
and a privilege to be here today, the first time I have addressed 
a committee here in the Congress on my recent report of last week. 

I just want to mention at the outset, Mr. Chairman, I want to 
thank you and the ranking minority member once again for how 
much you helped me 8 years ago, during my administration of the 
9/11 Victim Compensation Fund. The two of you and other mem- 
bers of this committee were extraordinarily helpful to me in meet- 
ing with the families and discussing with them the benefits of the 
9/11 Fund, and I thank both of you really again for your help in 
that regard. 

I now have a new challenge, executive compensation. I should 
say at the outset, one reason that this committee hearing room is 
so crowded is virtually my entire staff is here. I don’t think any- 
body is working today at Treasury from the Office of the Special 
Master, and I am grateful for their hard work and help. 

For the last 5 months I had a narrow mandate under the law, 
and that was to determine pay compensation packages for the top 
25 officials in just seven companies that received the most TARP 
assistance — Citigroup, AIG, Bank of America, General Motors, 
GMAC, Chrysler, and Chrysler Financial. That is the limit of my 
jurisdiction. I have no authority, no mandatory jurisdiction to de- 
termine pay for any other than these seven companies. And even 
as to these seven companies, only the top 25 officials in each of 
those companies. 

The report, which I have submitted, which is now public, and 
which I have attached to my testimony, is a comprehensive report 
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that explains in great detail the method I used and the conclusions 
I reached strictly following the statute passed by Congress and the 
accompanying Treasury regulations. 

In your letter of invitation you raised three questions for me to 
respond to in the course of this testimony, and I will summarize 
my response. My more detailed response is found in my written 
testimony. 

First, you asked what principles guided me in my decisions. The 
principles that guided me were the legal principles laid out in the 
statute and the accompanying regulations — “Mr. Special Master, 
make sure that these companies, as the ranking minority member 
mentioned, make sure these companies stay in business with com- 
pensation packages that will make them thrive, hopefully, and, 
above all, will help them return to the taxpayers the money that 
was loaned to them initially.” 

But the law also spells out that, in establishing these compensa- 
tion packages, I should consider various other factors: one, let’s 
avoid guaranteed contracts, retention payments, salaries, bonuses, 
commissions, long-term severance packages; etc.; let’s tie, as best 
we can, compensation to performance; let’s encourage executive of- 
ficials to stay on the job and continue to work at these companies; 
let’s establish compensation packages that will avoid excessive risk 
taking. 

These were all principles laid out in the statute that guided me 
in my work. And my simple summary answer to the principles and 
the terms and the conditions that I used in reaching my conclu- 
sions are found in the public law and the public regulations, and 
I did my best to enforce the law and the regulations without fear 
and without favor. 

The second question you asked is how did you go about determin- 
ing the compensation packages; what was the process; how did it 
work; where did you find the companies acceptable, where did you 
find their recommendations flawed. 

I requested and received comprehensive submissions from each of 
the seven companies explaining their view of what they thought 
they needed for their 25 top officials in the way of a comprehensive 
package. I examined those submissions with the utmost care and 
scrutiny, and I concluded that in six of the seven submissions the 
information requested, the compensation packages urged on me by 
these companies were contrary to the statute, contrary to the regu- 
lations, and contrary to the public interest. They were contrary be- 
cause each of the submissions, or six of the seven, wanted too much 
cash guaranteed salary; they wanted stock that would be imme- 
diately, on the day it is issued, transferrable; they wanted to tie 
their salary and their compensation to vague, ambiguous perform- 
ance standards; they made no mention, or insufficient mention, of 
the perks that were part of their overall salary — private airfare, 
golf club dues, country club dues, etc. — and they demanded, as part 
of their submission, that I honor all old prior grand-fathered con- 
tracts for compensation that were entered into with officials long 
before this law was passed and long before I arrived on the scene 
as the special master. 

So what did we do in this report? We evaluated the submissions 
and then we made some, what I think, material changes in the 
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overall program. First, we greatly reduced the amount of cash that 
would be made available to these senior officials. We reduced that 
cash by approximately 90 percent. 

Now, I read with great interest in today’s newspaper an article 
that implied or stated that I had actually raised cash base salaries 
with a number of these officials. It all depends what you mean by 
cash base salaries. If somebody is getting cash salary, guaranteed 
last year, of $3 million, and now they are getting, under my pro- 
gram, $300,000 in cash, that sounds to me like a 90 percent reduc- 
tion. The article today cited one example of a Citi official where the 
base salary for that official, according to the article, was raised by 
the special master to $475,000, an increase of 111 percent. What 
the article does not point out is, last year, that same official re- 
ceived from Citi $13 million in cash. And under my report that 
cash was reduced by 98 percent. 

So I am very comfortable in defending my report and saying that, 
overall, one of our primary objectives succeeded in this report for 
these seven companies was to reduce absolute guaranteed cash by 
90 percent. 

Second, we required, in addition to the cash salaries, that when 
we issue stock in the company that is salarized stock, that is part 
of the salary, that stock may not be cashed out for up to 4 years. 
The stock can be cashed after 2 years one-third, 3 years another 
third, and 4 years the last third. We want to keep people on the 
job with a vested interest in the company. If you want salarized 
stock, the value of that stock is tied to the performance of the com- 
pany and the goal — the ranking minority member couldn’t have 
said it better — the goal is keeping the company moving so that the 
taxpayers get their money back. 

Third, we said no more unlimited perks. No more private jets, no 
more golf club dues, no more country club dues. Perks, under the 
report, are limited to $25,000 per individual. Anything more than 
$25,000 you have to come back to the special master for approval 
and monitoring of those requested excessive perks. 

Finally, what did we say with these companies about these old 
grand-fathered contracts that are purportedly in the hundreds of 
millions of dollars? Well, we worked with the seven companies. 
They were very, very cooperative. Very cooperative. And in almost 
every case we worked out a system whereby any grand-fathered 
amounts that were due and owing as compensation would be volun- 
tarily rolled over into prospective stock under our rules, 4 years be- 
fore it totally vests, and we removed almost all of those grand-fa- 
thered valid contracts and got the companies to voluntarily agree 
that it would be ill advised, unwise to demand payment on those 
old contracts. And, instead, in almost every case we mutually 
agreed that those grand-fathered amounts should be rolled over 
prospectively into future stock with a vested interest in the com- 
pany. 

That is what we did, spelled out in some detail in the report. 

Finally, your letter of invitation, Mr. Chairman, asked me to 
comment on any recommendations I might have going forward in 
dealing with executive compensation. I should remind the commit- 
tee that my first obligation, right now underway, under the law is 
to design a compensation structure for officials 26 to 100 in each 
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of these seven companies. Right now we are actively doing that. By 
the end of this year we will have designed and implemented not 
individual pay packages for 26 to 100, but overall compensation 
structure for employees 26 to 100 in these seven companies. Then, 
if the Secretary of the Treasury so requests, I will turn my atten- 
tion immediately in January to compensation packages for 2010 for 
these same seven companies and the 25 individuals in 2010 that 
are covered by the statute. 

So those two objectives — 26 to 100, 2010 — the law spells out ex- 
pressly. Those are part of my ongoing obligations. 

I want to just finally address a point that the ranking minority 
member just made. I do not believe that this law should be ex- 
tended to encompass other companies. The law was enacted to deal 
with the taxpayers of this country as creditors of these seven com- 
panies, and whatever one might think about whether or not it is 
a good idea or a bad idea for the Federal Government to be in- 
volved in setting compensation for private companies, I suggest 
that what Congress was stating was that this is an exception. 
These seven companies are owned by the taxpayers and the tax- 
payers, as creditors, are asking these companies to rein in com- 
pensation and come up with compensation packages that will maxi- 
mize the likelihood, first and foremost, that the taxpayers will get 
their money back; and that is my primary objective. 

I do not believe, as the administration has stated elsewhere, that 
we should be micromanaging other companies in the private sector. 
I am hoping that the report that I issued and the recommendations 
that I have made as to these seven companies will have some ef- 
fect, voluntarily, in influencing how the private sector goes about 
establishing compensation practices, and one of my objectives is, 
hopefully, that, with my recommendations, other companies on 
Wall Street and elsewhere will take to heart what I have sug- 
gested, what is mandated for these seven companies, and hopefully 
the model that is created in my report will trickle and expand be- 
yond these seven companies. 

But I agree with the minority member that I am perfectly com- 
fortable, thank you, limited to these seven companies. That is 
enough work for me and I am hopeful that the committee will find 
my report helpful and useful. 

I am prepared to answer any questions and, frankly, I am pre- 
pared, in the weeks and months ahead, to work with this commit- 
tee, to consult with the committee as the committee deems appro- 
priate. 

Thank you, Mr. Chairman, for this summary. 

[The prepared statement of Mr. Feinberg follows:] 
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DEPARTMENT OF THE TREASURY 

WASHINGTON, D.C. ZOZZO 


TESTIMONY OF 
KENNETH R. FEINBERG 

Special Master for TARP Executive Compensation 
House Committee on Oversight and Government Reform 

October 28, 2009 

Mr. Chairman: 

I thank you and the Committee for the opportunity to testify today. The subject of 
executive compensation continues to be a top priority of the American people and the 
international business community, so 1 welcome your invitation and look forward to 
participating in this hearing. 

As you know, in June of this year, I was asked to serve as Special Master for 
TARP Executive Compensation by the Secretary of the Treasury. In that capacity, I have 
a number of responsibilities under the relevant statutory' and regulatory^ authority. These 
responsibilities include interpreting the regulations, and evaluating and making 
determinations regarding compensation payments to, and compensation structures for, 
certain employees of TARP recipients receiving exceptional financial assistance. 

In these capacities, I have spent the past five months carefully considering the 
terms and conditions of the 2009 executive compensation for senior executives at those 
seven corporations that received exceptional financial assistance from the federal 
government: AIG, Bank of America, Citigroup, Chrysler, Chrysler Financial, General 
Motors and GMAC. These executives include five “senior executive officers” and the 
twenty “most highly compensated employees.” My mandatory jurisdiction under the 
regulations is limited to the senior executives at these seven companies and only these 
seven companies. Although I do have interpretive authority under the Standards, and 
advisory authority under the law to make recommendations and nonbinding 

’ See Section U i of the Emergency Economic Stabilization Act of 2008, as amended by the American 
Recovery and Reinvestment Act of 2009. 

^ See TARP Standards for Compensation and Corporate Governance, 3 1 C.F.R. § 30. 1 et seq. 
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determinations as to officials of other companies who received TARP financial 
assistance, I have no legal authority to make final determinations pertaining to executive 
compensation for any companies other than these seven. 

Mr. Chairman, I refer you and the Members of the Committee to the Report of the 
Special Master for TARP Executive Compensation: 2009 Executive Compensation 
Determinations for the TARP Exceptional Assistance Recipients, dated October 22, 

2009, a copy of which is included with my prepared testimony. This Report includes my 
compensation determinations concerning senior executives at each of the seven 
companies referenced above, and provides a comprehensive explanation and analysis of 
the reasoning which underlies such determinations. I welcome any inquiries you may 
have concerning my Report. 

In your letter of October 15, 2009, inviting me to testify, you raised three 
questions for me to focus on during my appearance here today. I treat these questions in 
the order you presented them in your letter. 

I. What standards and considerations are you using to evaluate employee 

compensation at the seven companies that submitted such plans for review? 

I was guided by the rules and principles in the statute and the Treasury regulations 
in evaluating employee compensation at the seven companies. For example, the Treasury 
regulations expressly make clear that I must consider competitive market forces in 
determining compensation levels that will permit the seven companies to remain in 
business, to thrive financially, and to eventually repay the taxpayers for TARP financial 
assistance. These companies must be able to attract sufficient talent to prosper. At the 
same time, however, the law requires me to take into account whether the terms and 
conditions of compensation are performance-based and tie compensation to the 
companies’ prospective performance and financial success. In addition, the regulations 
make clear that my compensation determinations should be made in such a way that 
considers whether senior executives are provided incentives to avoid taking excessive 
risks to receive greater amounts of compensation. The law also anticipates that a portion 
of compensation be tied to the repayment of TARP financial assistance, and requires 
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companies to “claw back” incentive compensation that is based upon inaccurate financial 
statements or performance metrics. 

In sum, the standards and considerations I used in evaluating employee 
compensation at the seven companies can be found in the statute and the accompanying 
Treasury regulations: in these laws, Congress and the Treasury provided me the guidance 
needed to make my final determinations. Based on this guidance, I determined that a 
new compensation regimen should be implemented at these seven companies: 
guaranteed compensation is to be replaced by performance-based compensation designed 
to tie individual executives’ financial opportunities to the long term overall financial 
success of each company. Short-term profits must give way to longer-term financial 
stability and success. 

II. What specific proposals have been received from the seven companies and what 

specific actions have you taken with respect to those proposals? 

Mr. Chairman, I refer you and the Members of the Committee to my Report 
(attached) which details the individual submissions made by each of the seven 
companies, and also describes in comprehensive fashion my response to each of these 
submissions. The general conclusions I reached after careful evaluation and analysis of 
the submissions were the same for six of the seven companies — I concluded, pursuant to 
the statute and the Treasury regulations, that each submission would result in payments 
contrary to the “Public Interest Standard,” and should, therefore, be rejected. The “Public 
Interest Standard” is the term I used in my Report to describe the regulatory standards 
that I am required to apply in making determinations. Instead, as my Report spells out, I 
made important revisions to the submissions as a precondition to approving 
compensation structures and payments for each individual covered executive at these six 
TARP recipients. (Chrysler Financial has unique circumstances, and I determined that its 
proposal was appropriate in light of them.) 

I can summarize the flaws in the six individual company submissions as follows: 
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1. The companies requested excessive guaranteed cash - salaries and 
bonuses - for company executives; 

2. The companies requested that stock issued to these executives be either 
immediately redeemable or redeemable without a sufficient waiting 
period; 

3. Many of the companies did not sufficiently tie compensation to 
performance-based benchmarks and metrics; 

4. Many of the companies did not sufficiently limit or restrict financial 
“perks,” such as private airplane transportation, country club dues, golf 
outings, etc., and in some cases provided excessive levels of severance and 
executive retirement benefits; 

5. The companies did not make sufficient effort to fold guaranteed 
compensation contracts - entered into prior to the enactment of the current 
compensation regulations - into 2009 performance-based compensation. 

In modifying these six submissions in order to satisfy the “Public Interest 
Standard,” I made important changes designed to tie compensation to prospective 
company performance: 

1. I greatly reduced the amount of 2009 guaranteed cash compensation made 
available to senior executives. On the whole, cash (which, in the past, 
included cash base salaries and cash bonuses) was reduced by 
approximately 90%. Overall total compensation was reduced by 
approximately 50%. 

2. In place of cash, I substituted “stock salary” which, in accordance with 
Treasury regulations, vests immediately upon issuance but may only be 
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redeemed in three equal, annual installments beginning in 2011, with each 
installment redeemable one year early if TARP obligations are repaid. 

The objectives are clear - to tie individual compensation to longer-term 
performance metrics, and to encourage senior executives to remain at the 
company for a period of years to maximize their personal benefit from the 
overall profitability of the company itself. The value of “stock salary” 
will depend on the companies’ financial success in coming years. At the 
same time, I also permitted incentive payments of “long-term restricted 
stock.” This long-term incentive stock vests only if executives remain 
employed for three years after grant, and it can be cashed in only in 25% 
increments for each 25% of TARP obligations repaid by their employer. 
Again, the goal is to tie individual compensation to the overall financial 
success of the company. 

3. By implementing the ideas of “stock salary” and “long-term restricted 
stock,” only redeemable after multiple years of company performance, I 
tied individual compensation to long-term company success. 

4. I reined in “perks” by expressly requiring that any such perks beyond 
$25,000 per individual must first receive the approval of the Office of the 
Special Master. No longer will senior executives be entitled to excessive 
use of private planes and other compensation-related financial benefits. 

I also prohibited additional company contributions to executive retirement 
programs. 

5. I succeeded in almost all cases in getting the companies to agree to 
restructure guaranteed contracts and other forms of guaranteed 
compensation into prospective, performance-based compensation 
packages. These companies agreed, in almost all cases, to transfer 
guaranteed forms of compensation - entered into with company officials 
before the enactment of current legal requirements - into “stock salary.” 

I am very reluctant to even attempt to invalidate the sanctity of contracts 
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entered into well before enactment of the current law; however, I did work 
closely with the companies in an attempt, cooperatively, to restructure 
these “grandfathered” financial guarantees by making them part of my 
2009 final compensation determinations. 

Mr. Chairman, I refer you and the Members of the Committee, to my Report 
which spells out in further detail how we modify company submissions to comply with 
the “Public Interest Standard.” 

III. What recommendations do you have for oversight of TARP recipient employee 

compensation schemes in the future? 

The Treasury regulations speak quite clearly to this question. 

First, the Standards require that the Office of the Special Master now turn its 
attention to reviewing compensation structures for the remaining executive officers, and 
75 next most highly compensated employees, in each of the seven companies. The 
regulations do not require the Special Master to make individual compensation 
determinations for these individuals; instead, the regulations require that the Special 
Master approve the compensation structure for these individuals. The law affords me 60 
days to do this from the time that I deem the company submissions with respect to these 
individuals “substantially complete.” I have received all of these pertinent submissions 
from each of the seven companies but have not yet concluded that they are “substantially 
complete,” thereby triggering the 60-day limitation. 

Second, the Office of the Special Master must soon turn its attention to the 
process for determining the 2010 compensation for the senior executives at each of the 
seven TARP exceptional assistance companies. I believe we have made important 
progress in this regard as a result of completed efforts at 2009 compensation. 
Nevertheless, there will undoubtedly be new compensation issues which will confront us 
in 2010. (For example, we anticipate dealing once again with claims of “grandfathered” 
retention contracts and other guaranteed forms of compensation which will have to be 
considered by the Special Master as part of 2010 submissions for the senior executives; in 
addition, it is anticipated that the list of senior executives for each Company will undergo 
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some modification, requiring a new evaluation of certain individual compensation 
packages submitted by each company.) 

Finally, I do not recommend that my responsibilities related to compensation 
determinations for senior executives, as currently defined by Treasury regulations, be 
expanded beyond the current seven companies receiving exceptional TARP financial 
assistance. I believe Congress and the Treasury have already spoken with respect to the 
compensation restrictions that apply beyond this group of firms. My limited mandatory 
jurisdiction involving just these seven companies is justified by the fact that the 
American taxpayers have a vested interest as particularly significant stakeholders in these 
seven companies. But, the federal government should not enter the business of 
micromanaging compensation practices beyond these seven companies by expanding my 
jurisdiction or broadening my discretionary authority. Hopefully, the individual final 
compensation determinations I make may yet be used, in whole or in part, by other 
companies in modifying their individual compensation practices. I believe the final 
compensation determinations I make and discuss in my Report are a useful model to 
guide others in the private marketplace. But that is where my authority should end. I do 
not believe it necessary or wise to broaden my jurisdiction or make my legal authority 
more pervasive. 

Mr. Chairman, this concludes my formal written statement, and I welcome any 
questions from you and the Members of this distinguished Committee. 

Thank you. 
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REPORT 

OF 

THE SPECIAL MASTER 
FOR TARP EXECUTIVE COMPENSATION 


DETERMINATION DECISIONS 
FOR THE 

SEVEN EXCEPTIONAL ASSISTANCE TARP RECIPIENTS 


October 22, 2009 
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Special Master for Executive Compensation 

2009 Executive Compensation Decisions 

for the TARP Exceptional Assistance Companies 


1. American International Group, Inc. 

2. Bank of America, Corp. 

3. Chrysler Group, LLC 

4. Chrysler Financial 

5. Citigroup, Inc. 

6. General Motors Company 

7. General Motors Acceptance Corporation Financial Services 
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1 . American International Group, Inc. 
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DEPARTMENT OF THE TREASURY 

WASHINGTON, D C. 20220 


October 22, 2009 


Mr. Robert Benmosche 

Pre.sident and Chief Executive Officer 

American International Group, Inc. 

70 Pine Street 
27th Floor 

New York, NY 10270 

Re; Proposed Compensation Payments and 

Structures for Senior Executive Officers and 
Most Highly Compensated Employees 

Dear Mr. Benmosche: 

Pursuant to the Department of the Treasury's Interim Final Rule on TARP 
Standards for Compensation and Corporate Governance, the Office of the Special Master 
ha.s completed it.s review of your 2009 compensation submission on behalf of the senior 
e.\ecuti\ e officers and most highly compensated etnployees of American International 
Group, Inc, ("AIG"). Attached as Annex A is a Determination Memorandum 
faccompanicd by Exhibits I and //) providing the determinations of the Special Master 
with respect to 2009 compensation for those employees. 3 1 C.F.R, § 30, 16(a)(3). 

Pursuant to the Interim Final Rule, the Special Master is required to determine 
whether the compensation structure for each senior executive officer and certain most 
highly compensated employees "will or may result in payments inconsistent with the 
purposes of section 1 1 1 of EESA or TARP, or | is) otherwise contrary to the public 
interest.” Id. S 30.16(a)(3). The Special Master has determined that, to satisfy this 
standard, 2009 compensation for AIG’s senior e.xecutive officers and most highly 
compensated employees generally must comport with the following important standards: 

• Base salary paid in cash should not exceed S500.000 per year, except in 

appropriate cases for good cause shown. Such good cause will not exist in any 
case in which the employee is to be paid a substantial cash amount pursuant to a 
previously existing agreement between .AIG and the employee. Overall, cash 
compensation must be significantly reduced from cash amounts paid in 2008. In 
AIG’s case, cash compensation for these employees will decrease 91% from 2008 
levels. 


Rather than cash, the majority of each individual's base salary will he paid in the 
form of slock units retfecting the value of a "basket” of four AIG insurance 
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subsidiaries that the Company, the Federal Reserve Bank of New York, and the 
Department of the Treasury have identified as critical to the future of the 
company. Tliese units will immediately vest, in accordance with the Interim Final 
Rule, but will only be redeemable in three equal, annual installments beginning on 
the second anniversary of the date they are earned, with each installment 
redeemable one year early if AIG repays its TARP obligations. This structure 
encourages employees to remain employed by AIG and to maximize the value of 
the businesses most important to its long-term stability while avoiding incentives 
for unnecessary risk-taking. Other terms and conditions of these stock units, 
including any alterations to the stmcture of the “basket” to maintain appropriate 
incentives for employees, will be determined by the AIG, subject to the Special 
Master’s approval. 

• Total compensation for each individual must be appropriate when compared with 
total compensation provided to persons in similar positions or roles at similar 
entities. Overall, total compensation must be significantly reduced from the 
amounts paid in 2008. In AIG’s case, total compensation for these employees 
will decrease 58% from 2008 levels. 

• If — and only if — the employee achieves objective performance metrics developed 
and reviewed in consultation with the Office of the Special Master, the employee 
may be eligible for long-term incentive awards. These awards, however, must be 
payable in the form of restricted stock that will be forfeited unless the employee 
stays with AIG for at least three years following grant, and may only be redeemed 
in 25% installments for each 25% of AIG’s TARP obligations that are repaid. 

Such long-term incentive awards may not exceed one third of total annual 
compensation. 

• Employees of AIG Financial Products will receive only cash base salaries through 
the balance of 2009. Employees who pledged to return amounts paid pursuant to 
previously existing retention awards must immediately repay the pledged amount. 

• Any and all incentive compensation will be subject to recovery or "clawback” if 
the payments are based on materially inaccurate financial statements, any other 
materially inaccurate performance metrics, or if the employee is terminated due to 
misconduct that occumed during the period in which the incentive was earned. 

• Any and all “other” compensation and perquisites will not exceed S25.000 for 
each employee (absent exceptional circumstances for good cause shown to the 
satisfaction of the Special Master). 

• No severance benefit to w'hich an employee becomes entitled in the future may 
take into account a cash salary increa.se, or any payment of stock salary, that the 
Special Master has approved for 2009. 
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• No additional amounts in 2009 may be accrued under supplemental executive 
retirement plans or credited by the company to other "non-qualified defeired 
compensation” plans after the date of the Determination Memorandum. 

The Special Master has also determined that, in order for the approved 
compensation stmctures to satisfy the standards of 3 1 C.F.R, § 30. 16(a)(3), AIG must 
adopt policies applicable to these executive officers and employees as follows: 

• The achievement of any performance objectives must be certified by the 
Compensation and Management Resources Committee of AlG’s Board of 
Directors, which is composed solely of independent directors, as part of AlG's 
securities filings. These performance objectives must be reviewed and approved 
by the Office of the Special Master. 

• The employees will be prohibited from engaging in any hedging, derivative or 
other transactions that have an equivalent economic effect that would undermine 
the long-term performance incentives created by their compensation structures. 

• AIG may not provide a tax “gross up" of any kind to these employees. 

• At least once every year, the Compensation and Management Resources 
Committee must provide to the Department of the Treasury a narrative description 
identifying each compensation plan for its senior executive officers, and 
explaining how the plan does not encourage the senior executive officers to take 
unnecessary and excessive risks that threaten AIG’s value. 

The.se requirements are described in further detail in the attached Determination 
Memorandum. 

The Special Master's review has been guided by a number of considerations, 
including each of the principles articulated in the Interim Final Rule, Id. S 30.i6(b)(l). 
The following principles were of particular importance to the Special Master in his 
determinations with respect to AIG’s compensation structures: 

• Perfoniicmce-ha.sed compensation. The overwhelming majority of approved 
compensation depends on AIG’s performance, and ties the financial incentives of 
AIG employees to the overall performance of the company. A majority of the 
salary paid to employees under these structures will be paid in the form of stock 
units rellecting the value of four subsidiaries critical to AIG’s long-term stability, 
and. because the stock will only be redeemable in equal, one-third installments 
beginning on the second anniversary of the date the stock salary is earned (in each 
case subject to acceleration by one year if AIG repays its TARP obligations), the 
ultimate value realized by the employee will depend on AIG's performance over 
the long term. Guaranteed amounts payable in cash, in contrast, are generally 
rejected. Id. ij 30.16(b)(lKiv). 
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• Taxpayer return. The compensation structures approved by the Special Master 
reflect the need tor AIG to remain a competitive enterprise and, ultimately, to be 
able to repay TARP obligations. The Special Master ha.s determined that these 
approved compensation structures are competitive when compared with those 
provided to persons in similar positions or roles at similar entities. Id. 

8 30.16(b)(l)(ii). 

• Appropriate allocation. The total compensation payable to AIG employees is 
weighted heavily towards long-term structures tliat are tied to AlG’s performance 
and are easily understood by shareholders. As a general principle, guaranteed 
income is rejected. Fixed compensation payable to AIG employees should consist 
only of cash salaries at sufficient levels to attract and retain employees and 
provide them a reasonable level of liquidity. 

Pursuant to the Interim Final Rule, AIG may, within 30 days of the date hereof, 
request in writing that the Special Master reconsider the determinations set forth in 
Annex A. If AIG does not request reconsideration within 30 days, these initial 
determinations will be treated as final determinations. Id. 8 30.16(c)(1). 



Kemieth R. Feinberg 
Office of the Special Master 
TARP Executive Compensation 


,\ttachment 


cc: Anastasia D. Kelly, Esquire 

Marc R. Trevino. Esquire 
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ANNEX A 

DETERMINATION MEMORANDUM 

I. iNTRODliCTIOV 

The Emergency' Economic Stabilization Act of 2008, as amended by the 
American Recovery and Reinvestment Act of 2009 (“EESA”), requires the Secretary of 
the Treasury to establish standards related to executive compensation and coiporate 
governance for financial institutions receiving financial assistance under the Troubled 
Asset Relief Program (“TARP”). Through the Department of the Treasury’s Interim 
Final Rule on TARP Standards for Compensation and Corporate Governance (the 
“Rule”), the Secretary delegated to the Office of the Special Master for TARP Executive 
Compensation (the “Office of the Special Master" or, the “Office") responsibility for 
reviewing compensation suvictures of certain employees at financial institutions that 
received exceptional financial assistance under the TARP (“Exceptional Assistance 
Recipients”). 31 C.F.R. § 30, 16(a); iJ. § 30.16(a)(3). For these employees, the Special 
Master must determine whether the compensation structure will or may result in 
payments “inconsistent with the purposes of section 1 1 1 of EESA or TARP, or [ is ] 
otherwise contrary to the public interest.” Id. 

American International Group, Inc. (“AIG,” or the "Company"), one of seven 
Exceptional Assistance Recipients, has submitted to the Special Master proposed 
compensation .structures for review pursuant to Section 30.16(a)(3) of the Rule. These 
compensation .structures apply to three employees that the Company has identified as 
senior executive officers (the “Senior Executive Officers," or "SEOs”) for purposes of 
the Rule, and nine employees the Company has identified as among the most highly 
compensated employees of the Company for purpo.ses of the Rule (the “Most Highly 
Compensated Employees.” and. together with the SEOs, the “Covered Employees”). 

The Special Master has completed the review of the Company's proposed 
compensation structures pursuant to the principles .set forth in the Rule. This 
Determination Memorandum sets forth the determinations of the Special Master, 
pursuant to Section 30.16(a)(3) of the Rule, with respect to the Covered Employees. 

II. Background 

On June 15. 2009. the Department of the Treasury (“Treasury”) promulgated the 
Rule, creating the Office of the Special Master and delineating its responsibilities. 
Immediately following that date, the Special Master, and Treasury employees working in 
the Office of the Special Master, conducted extensive discussions wdth AIG officials and 
Company counsel. During these di.scussions. the Office of the Special Master informed 
,MG about the nature of the Office’s work and the authority of the Special Master under 
the Rule. These discussions continued for a period of months, during which the Special 
Master and AIG explored potential compensation structures for the Covered Employees. 
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The Rule requires that each Exceptional Assistance Recipient submit proposed 
compensation structures for each Senior Executive Officer and Most Highly 
Compensated Employee no later than August 14, 2009. 31 C.F.R. § 30, 16(a)(3), On July 
20. 2009, the Special Master requested from each Exceptional Assistance Recipient, 
including AIG, certain data and documentary information necessary to facilitate the 
Special Master’s review of the Company’s compensation stnictures. The request 
required AIG to submit data describing its proposed compensation structures, and the 
payments that would result from the structures, concerning each Covered Employee. 

In addition, the Rule authorizes the Special Master to request infonnation from an 
Exceptional Assistance Recipient “under such procedures as the Special Master may 
determine.” Id. S 30.1 6(d). AIG was required to submit competitive market data 
indicating how the amounts payable under AIG’s proposed compensation structures 
relate to the amounts paid to persons in similar positions or roles at similar entities. AIG 
was also required to submit a range of documentation, including information related to 
proposed performance metrics, internal policies designed to curb excessive risk, and 
certain previously existing compensation plans and agreements. 

AIG submitted this information to the Office of the Special Master on Augmst 14, 
2009. Following a preliminary review of the submission, and the submission of certain 
additional information, on August 31, 2009, the Special Master determined that AIG’s 
submission was substantially complete for purposes of the Rule. Id. § 30, 16(a)(3), The 
Office of the Special Master then commenced a formal review of AIG’s proposed 
compensation structures for the Covered Employees. The Rule provides that the Special 
Master is required to issue a compensation determination within 60 days of a 
substantially complete submission. Id. 

The Office of the Special Master’s review of the Company’s proposals was aided 
by analysis from a number of internal and external sources, including: 

• Treasury personnel detailed to the Office of the Special Master, including 
executive compen.sation speciali.sts with significant experience in reviewing, 
analyzing, designing and administering executive compensation plans, and 
attorneys with experience in matters related to executive compensation; 

• Competitive market data provided by the Company in connection with its 
submission to the Office of the Special Master; 

• External information on comparable compensation stmctures extracted from the 
U..S. Mercer Benchmark Darahaxe-E.xeciilive', 

• External information on comparable compensation structures extracted from 
Ei|uilar's £'.vcc(/r(!'c//i.v/g/if database (which includes information drawn from 
publicly filed proxy statements) and Eqtiilar's Tap 25 Siin’ey Summary Report 
(which includes information from a survey on the pay of highly compensated 
employees); 
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• Consultation with Lucian A. Bebchiik, a world-renowned expert in executive 
compensation and the William J. Friedman and Alicia Townsend Friedman 
Professor of Law, Economics, and Finance and Director of the Program on 
Corporate Governance at Harvard Law School; and 

• Consultation with Kevin J. Murphy, a world-renowned expert in executive 
compensation and the Kenneth L, Trefftzs Chair in Finance in the department of 
finance and business economics at the University of Southern California's 
Marshall School of Business. 

The Special Master considered these views, in light of the statutory and regulatory 
standards described in Part 111 below, when evaluating the Company’s proposed 
compensation structures for the Covered Employee.s for 2009. 


III. ST.4TUTORV .4ND REGULATORY STANDARDS 

The Rule requires that the Special Master determine for each of the Covered 
Employees whether AlG’s proposed compen.sation .stmcture, including amounts payable 
or potentially payable under the compensation .stmcture, “will or may result in payments 
that are inconsistent with the purposes of section 1 1 1 of EES A or TARP, or [is] otherwise 
contrary to the public interest." 3 1 C.F.R. § 30. l6(aK3) (as applied to Covered 
Employees of Exceptional Assistance Recipients, the "Public Interest Standard"), 
Regulations promulgated pursuant to the Rule require that the Special Master consider six 
principles when making these compensation determinations: 

(1 ) Ri.'ik. The compensation structure should avoid incentives that encourage 
employees to take unnecessary or excessive risks that could threaten the value of 
the Exceptional Assistance Recipient, including incentives that reward employees 
for short-term or temporary increa.ses in value or performance; or similar 
measure,s that may undercut the long-term value of the Exceptional Assistance 
Recipient. Compensation packages should be aligned with sound risk 
management. Id. § 30.16(b)(l)(i). 

(2) Taxpayer return. The compensation stmcture and amount payable should reflect 
the need for the Exceptional Assistance Recipient to remain a competitive 
enterprise, to retain and recruit talented employees who w'ill contribute to the 
recipient’s future success, so that the Company will ultimately be able to repay its 
TARP obligations. Id. § 30. 16(b)( I )(ii). 

(3) Appropriate allocation. The compensation structure should appropriately allocate 
the components of compen.sation such as salary and short-term and long-term 
performance incentives, as well as the extent to which compensation is provided 
in cash, equity, or other types of compen.sation such as executive pensions, or 
other benefits, or perquisites, ba.sed on the specific role of the employee and other 
relevant circumstances, including the nature and amount of current compensation. 
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deferred compensation, or other compensation and benefits previously paid or 
awarded. W. § 30. 16(b)( l)(iii). 

(4) Performance-based compensation. An appropriate portion of the compensation 
should be performance-based over a relevant performance period. Performance- 
based compensation should be determined through tailored metrics that 
encompass individual performance and/or the performance of the Exceptional 
Assistance Recipient or a relevant business unit taking into consideration specific 
business objectives. Performance metrics may relate to employee compliance 
with relevant corporate policies. In addition, the likelihood of meeting the 
performance metrics should not be so great that the arrangement fails to provide 
an adequate incentive for the employee to perform, and performance metrics 
should be measurable, enforceable, and actually enforced if not met. Id. § 
30,16(b)(lKiv). 

(5) Comparable structures and payments. The compensation structure, and amounts 
payable where applicable, should be consistent with, and not excessive taking into 
account, compensation structures and amounts for persons in similar positions or 
roles at similar entities that are similarly situated, including, as applicable, entities 
competing in the same markets and similarly situated entities that are financially 
distressed or that are contemplating or undergoing reorganization. Id. S 
30,16(b)(l)(v). 

(6) Employee contribution to TARP recipient value. The compensation structure and 
amount payable should reflect the current or prospective contributions of an 
employee to the value of the E.xceptional Assistance Recipient, taking into 
account multiple factors such as revenue prodtiction, specific expertise, 
compliance with company policy and regulation (including risk management), 
and coiporate leadership, as well as the role the employee may have had with 
respect to any chatige in the financial health or competitive position of the 
recipient. Id. § 30. 16(b)( 1 )(vi). 

The Rule provides that the Special Ma.ster shall have discretion to determine the 
appropriate weight or relevance of a particular principle depending on the facts and 
circumstances sun'ounding the compensation structure or payment for a particular 
employee. Id. § 30.16(b). To the extent two or more principles may appear inconsistent 
in a particular situation, the Rule requires that the Special Master exercise his discretion 
in determining the relative weight to be accorded to each principle. Id. 

The Rule provides that the Special Master may, in the course of applying these 
principles, take into account other compensation structures and other compensation 
earned, accrued, or paid, including compensation and compensation structures that are 
not subject to the restrictions of section 1 1 1 of EESA. For example, the Special Master 
may consider payments obligated to be made by the Company pursuant to certain legally 
binding rights under valid written employment contracts entered into prior to enactment 
of the statute and the accompanying Rule. Id. § 30, 16(a)(3). 


A4 



33 


IV. CO.MPENSATION SXRUCTIRES AND PAYMENTS 
A. .AIG Proposals 

AIG has provided the Office of the Special Ma.ster with detailed information 
concerning its proposed 2009 compensation structures for the Covered Employees, 
including amounts proposed to be paid under the compensation structure for each 
Covered Employee (the "Proposed Structures”), 

AIG supported its proposal with detailed assessments of each Covered 
Employee's tenure and responsibilities at the Company (or its applicable subsidiary) and 
historical compensation structure. The submission also included market data that, 
according to the Company, indicated that the amounts potentially payable to each 
employee were comparable to the compensation payable to persons in similar positions or 
roles at a “peer group” of entities selected by the Company. 


/. AIG Corporate and Operating Units 

AIG has proposed compensation structures for each of three Senior Executive 
Officers, as well as for four Most Highly Compensated Employees, each of whom serves 
as an executive in AIG’s corporate offices or as a senior executive at an AIG subsidiary.' 

AIG’.s proposed compensation staictures for each of the seven executives in this 
group generally emphasized increases in ca.sh base salary and substantial base salary paid 
in the form of vested AIG stock and did not include any compensation payable on the 
basis of individual performance. 

a. Cash Salary and Cash “Retention" Awards 

AIG generally proposed to increase cash base salaries for employees in this 
group. AIG’s submission asserted that these base salaries could be justified by reference 
to the compensation of persons in similar positions or roles at similar entities. 

AIG also proposed to pay “retention” awards to three of these employees, in 
amounts ranging from $ 1,500,000 to $2,400,000, that AIG argued were due under 
agreements providing for legally binding rights under valid written employment 
contracts, see 31 C.F.R. § 30.10(e)(2). and thus were not subject to the review of the 
Special Ma.ster, 


' On August 16. 2(1(18. AIG entered into a Letter .Agreement with Robert H. Benmosche pursuant to which 
■Vtr, Benmosche w'as appointed Chief Executive Officer of .AIG. The .Special Master separately reviewed 
(he Letter .Agreement and determined that the compen.sation structure under the Letter Agreemcm was 
con.si.stem with the Public Interest Standard. See Office of the Special Master. Letter to Compensation and 
Management Resources Committee. American international Group, Oct. 2, 2()(W. uvailahle at 
http://www financialstability.gov/docs/RobertBennioscheDeterminationLetter.pdf. .Accordingly, Mr. 
Bcnmosche'.s compensation package is not addressed in this Determinatiftn Memorandum. 
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b. Stock Salary 

AIG proposed that employees in this group receive substantial compensation in 
the form of vested AIG common stock delivered on the Company’s payroll schedule, 
AIG proposed that 50% of the stock be transferable immediately by the employee. AIG 
proposed to deliver stock salary in amounts ranging from $250,000 to $4,600,000 to 
employees in this group. 

c. Annual Long-Term Incentive Award.s 


AIG did not propose that employees in this group be granted any 
compensation subject to the achievement of performance measures. Specifically, AIG’s 
Proposed Structures did not include grants of long-term incentive awards granted in 
compliance with the requirements of the Rule. 

d. “Other" Compensation and Perquisites 

AIG's submission included payments of “other" compensation as well as 
perquisites to the Covered Employees. The proposed payments varied in value. 

e. Supplemental Executive Retirement Plans and Non-Oualified Deferred 
Compensation 

AIG also proposed that certain Covered Employees receive compensation in the 
form of accruals under a "non-qualified deferred compensation” plan. 

f. Severance Plans 


AIG’s submission to the Office of the Special Master also indicated that, in some 
cases, the Proposed Staictures would result in increases in amounts payable to these 
employees pursuant to severance arrangements. 


2. Covered Employees at AIG Financial Products 

AIG has also proposed compensation structures for five Covered Employees 
employed by AIG Financial Products, a subsidiary of the Company. AIG’s proposed 
compensation structure for each of these five employees included significant increases in 
cash base salary, accompanied by a promise, .secured by a segregated pool of cash, to pay 
the employees substantial amounts based on their performance. In summary. AIG’s 
proposed compensation structures for these employees included the following principal 
elements: 

• Cash base salaries, delivered on a nunc pro tunc basis effective January 1 . 2009. 
ranging from S2S5.000 to $950,000. 

• Payments from the segregated cash pool ranging from $1,11 5.000 to $2,6 1 2. 1 82. 
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• Total proposed 2009 compensation for five employees of $ 13,200,000. 

In addition, in the course of discussions with the Office of the Special Master. 

AIG acknowledged that certain employees of AIG Financial Products had pledged to 
repay amounts paid in early 2009 in connection with certain bonuses. AIG had further 
acknowledged that four of these five employees made such pledges and failed, as of the 
date of .AIG’s submission to the Office of the Special Master, to honor those pledges. 

The remaining Covered Employee at AIG Financial Products did not pledge to return any 
of the amounts received in early 2009. 

B. Determinations of the Special Master 

The Special Master has reviewed the Proposed Structures in detail by application 
of the principles set forth in the Rule and described in Part III above. In light of this 
review and analysis, the Special Master has determined that both the structural design of 
AlG’s proposals and the amounts potentially payable to Covered Employees under the 
proposals would be inconsistent with the Public Interest Standard, and, therefore, require 
modification. 

The Special Master has determined, in light of the considerations that follow, that 
the compensation stmetures described in Exhibits I and II to this Determination 
Memorandum w ill not, by virtue of either their structural design or the amounts 
potentially payable under them, result in payments inconsistent with the Public Intere.st 
Standard. 


/ AIG Corporate and Operating Units 

a. Cash Salary and Cash “Retention" Awards 


The Special Master reviewed AlG's proposal with respect to cash salary and 
■‘retention" award,s in light of the principle that compensation structures should generally 
be comparable to “compensation structures and amounts for per.sons in similar positions 
or roles at similar entities,” id. § 30. l6(b)(T)(v). AIG's cash salary proposals for these 
employees generally exceeded the 50th percentile of amounts paid to persons in similar 
positions or roles at similar entities. The Special Master has concluded that, for Covered 
Employees at Exceptional Assistance Recipients, cash salaries generally should target the 
50th percentile as compared to persons in similar positions or roles at similar entities 
because such levels of cash salaries balance the need to attract and retain talented 
employees with the need for compensation structures that reflect the circumstances of 
Exceptional Assistance Recipients. Accordingly, the Special Master has concluded that 
AJG's proposed cash salaries are inconsistent with the Public Interest Standard, because 
the proposed amounts cannot be supported by reference to amounts payable to persons in 
similar positions or roles at similar entities. 

The Special Master also reviewed AIGks proposed ca,sh salaries in light of the 
principle that an ‘‘appropriate portion of... compensation should be performance-based 
over a relevant performance period." Id. § 30. 16(b)(l )(iv). AIG proposed that cash 
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salaries constitute significant propoitions of total compensation, although cash salaries 
are not performance-based. The Special Master has concluded that performance-based 
compensation shoidd constitute the primary portion of these employees total 
compensation packages, and therefore that AIG’s proposed salaries are inconsistent with 
the Public interest Standard because the proposed cash amounts would have constituted 
too significant a proportion of the employee's total pay. 

In addition, the Special Master may take into account compensation structures, 
such as legally binding rights under valid employment contracts, that are not subject to 
review by the Special Master. Id. § 30.16(a)(3). AIG proposed cash salaries for three 
employees that, AIG asserted, were also entitled to substantial cash payments in 2009 
pursuant to previously e.xisting “retention" awards. Although the Office of the Special 
Master negotiated for the restructuring of similar arrangements at other Exceptional 
Assistance Recipients, discussions with AIG officials did not lead to an agreed upon 
restructuring of these “retention” awards. After consulting with officials at the Federal 
Reserve Bank of New York and officials at Treasury, and considering their opinions, the 
Special Master has concluded that, due to the unique circumstances currently found to 
exist at AIG, and the need to retain the services of these three employees who are deemed 
to be paificularly critical to AIG’s long-term financial success, restructuring these 
“retention” contracts would not be consistent with the Public Interest Standard. Instead, 
the Special Master has considered these retention awards when determining an 
appropriate reduction in proposed 2009 cash salaries for these employees. 

The Special Master has determined that cash salaries of less than $500,000 are 
generally consistent with the Public Interest Standard. In particular, the cash salaries of 
the three employees receiving payments pursuant to previously existing “retention” 
awards must not exceed this amount. The cash salaries that the Special Master has 
determined to be consistent with the Public Interest Standard for these employees are 
described in further detail in Exhibits I and II. 

b. Stock Salary 

First, the Special Master reviewed the amounts of compensation to be granted in 
the form of stock salary in light of the principle that compensation structures should 
generally be comparable to "compensation structures and amounts for persons in similar 
positions or roles at similar entities.” id. § 30. 16(b)( 1 )(v). In general, the Special Master 
has concluded that AIG’s proposed amounts are consistent with the Public Interest 
Standard. These amounts, adjusted to reflect each employee's responsibilities and role 
with respect to any change in the financial health or competitive position of AIG. id. 

§ 30.16{b)(l)(v), are described in further detail mExhibitsI and//. 

Second, the Special Master reviewed the structure of AIG's stock salary proposal 
in light of the principle that compensation structures should align performance incentives 
with long-term value creation rather than short-term profits. See id. S 30. 16(b)( l )(i). The 
Special Master has concluded that AIG's proposal, which contemplates that 50% of stock 
salary will be transferable immediately by the employee, does not provide sufficient 
alignment with long-term value creation. 
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The Special Master also reviewed the structure of AIG’s stock salary proposal in 
light of the principle that an appropriate portion of compensation should be 
“peifonnance-based over a relevant performance period,” id. § 30.16{b)(l)(iv). Stock 
salary that is transferable immediately permits an employee to liquidate his or her 
investment in the stock immediately rather than over a period designed to reflect 
performance. 

Accordingly, the compensation .structures the Special Master has determined to be 
consistent with the Public Interest Standard would not permit immediate transferability or 
sale of stock salary. Instead, stock salary may only be redeemable in three equal, annual 
installments beginning on the second anniversary of grant, with each installment 
redeemable one year early if AIG repays its TARP obligations. 

Finally, the Special Master reviewed AIG’s proposed stock salary in light of the 
principle that AIG must be able to maintain and attract the necessary employees to 
remain competitive in the marketplace. See id. § 30. 16(b)(l)(ii). During this review, the 
Special Ma.ster consulted with officials at the Federal Reserve Bank of New York and 
officials at Treasury and considered their views. Based on this input, the Special Master 
has determined that the compensation stmctures coasistent with the Public Interest 
Standard shall include stock units reflecting the value of a ’’basket” of four AIG insurance 
subsidiaries: American International Assurance Co. Ltd., American Life Insurance Co., 
Chartis, and AIG Domestic Life & Retirement Services Group. The value of each 
subsidiary, and therefore of the units, is to be determined on tbe ba.sis of an adjusted book 
value measure that will e.xclude extraordinary events and give employees incentives to 
focus their efforts on the earnings generated by these critical businesses. Other terms and 
conditions of the “basket” units, including any alterations to the structure of the “basket” 
to maintain appropriate incentives for employees, will be determined by AIG subject to 
the approval of the Office of the Special Master." Tbe units are described in further detail 
in Exhibits I and //. 


■ The Covered Employee.s generally may nol be paid a “bonus." or receive payments’ pursuant to an 
■'incentive plan.'* except in limited circumstances prescribed by the Rule. The provisions of the Rule 
addressing compen.saiion in the form of salary paid in property (such as stock) indicate that such payments 
will not constitute an "incentive plan" for purposes of the Rule if the payments are made pursuant to "an 
arrangement under which an employee receives a restricted stock unit that is analogous to TARP recipient 
stock." 31 C.F.R. § 30. ! . Under the Rule, “a unit is analogous to stock if. ..the term 'TARP recipient stock' 
with respect lo a particular employee recipient means the stock of a corporation... that is an 'eligible Ls.suer 
of service recipient .stock"' for purposes of certain federal taxation regulations, iii. The Rule alst.i pros ide.s 
that "[tihe Special Ma.ster shall have responsibility for interpreting" the Rule. Id. § 30.16{uK I ). AIG’s 
proposed "basket" units are designed to reflect the value of businesses that crmipri.se over 90% of AIG 's 
overall value, and to give employee.s Incentive.s, In AIG’.'i unique circum.stances. to ma.ximize the value of 
those busines.ses and thus (he value of the Company a.s a whole, while avoiding incentive.s for excessive 
risk raking. Accordingly, under these limited, unique circum.slances. and without determining whether the 
"basket" unit.s cornpri.se "slock of a corporation... that is an 'eligible is.suer of service recipient stock’" 
under the Rule, the Special Master ha.s concluded that AIG's proposed subsidiary "basket" units constitute 
"restricted slock unit|.sj that are analogous lo TARP recipient .stock" for purposes of the Rule. Id. $ 30. 1 . 
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c. Annual Long-Term Incentive Awards 

The Special Master also reviewed AlG's proposals in light of the principle that an 
“appropriate portion of the compensation should be performance-based,” id. 
ij 30. 16(b)(l)(iv). and based on “performance metrics [that are] measurable, enforceable, 
and actually enforced if not met.” Id. AlG’s propo.sals did not include any amounts 
payable to employees in this group on the basis of the achievement of performance 
measures. As described in Exhibits I and 11. the structures the Special Master has 
determined to be consistent with the Public Interest Standard include an annual long-term 
incentive award payable only upon the achievement of specified, objective performance 
criteria developed and reviewed in consultation with the Office of the Special Master. 

The Special Master also evaluated AIG’s proposals in light of recently adopted 
international standards providing that incentive compensation should generally be 
payable over a period of three years, as well as the principle in the Rule providing that 
performance-based compensation should be payable “over a relevant perfonnance 
period,” id. Accordingly, the Special Master has concluded that, to meet the Public 
Interest Standard, restricted stock granted in connection with these awards should not 
vest unless the employee remains employed until the third anniversary of grant. Finally, 
as required by the Rule, these awards may only be redeemed in 25% installments for each 
25% of AlG's TARP obligations that are repaid. These awards are described in further 
detail in Exhibits I and II. 

d. “Other” Compensation and Perquisites 

AIG has proposed substantial payments of "other" compensation, as well as 
perquisites, to the Covered Employees, (AIG’s submission included proposed payments 
of “other” compensation exceeding $1,500,000 and perquisites exceeding $900,000 to 
certain employees.) The Special Master has concluded that, absent special Justification, 
employee.s — not the Company — generally should be responsible for paying personal 
expenses, and that significant portions of compensation slinctures should not be allocated 
to such perquisites and “other” compensation. See id. §30. 16(b)( l)(iii). 

The Rule requires that each Exceptional Assistance Recipient annually disclose to 
Treasury any perquisites where the total value for any Senior Executive Officer or Most 
Highly Compensated Employee exceeds $25,000. An express justification for offering 
these benefits must also be disclosed. Accordingly, as described in Exhibits I and II. the 
compensation structures the Special Master has determined to be consistent with the 
Public Interest Standard provide no more than $25,000 in "other” compensation and 
perquisites to each of these employee.s. Any exceptions to this limitation will require that 
the Company provide to the Office of the Special Master an independent justification for 
the payment that is satisfactory to the Special Master. To the extent that payments 
exceeding this limitation have already been made to a Covered Employee in 2009. those 
amounts should be promptly relumed to the Company. 
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e. Supplemental Executive Retirement Plans and Non-Oualified Defeired 
Compensation 

AIG proposed that certain Covered Employees receive compensation in the form 
of accruals under a "non-qualified deferred compensation” plan. In .such plan.s, 
employers periodically credit employees with an entitlement to post-retirement payments. 
Over time, these credits accumulate and employees may become entitled to substantia! 
cash guarantees payable on retirement — in addition to any payments provided under 
retirement plan.s maintained for employees generally. 

The Special Master has concluded that the primary portion of a Covered 
Employee’s compensation package .should be allocated to compensation structures that 
are “performance-based over a relevant performance period.” Id. § 30. 16(b)(l)(iv). 
Payments under the Company's “non-qualified deferred compensation” plan.s do not 
depend upon “individual performance anciyor the performance of the | Company | or a 
relevant btisiness unit,” id.', instead, such accruals are simply guaranteed cash payments 
from the Company in the future. In addition, these payments can make it more difficult 
for shareholders to readily ascertain the full amount of pay due a top employee upon 
leaving the Company. 

Covered Employees should fund their retirements using wealth accumulated 
based on Company performance while they are employed, rather than being guaranteed 
substantial retirement benefits by the Company regardless of Company performance 
during and after their tenures. Accordingly, as described in Exhibits / and II, the 
compensation structures the Special Master has determined to be consistent with the 
Public Interest Standard prohibit further 2009 accruals for Covered Employees under 
supplemental retirement plans or Company credits to other “non-qualified defen'ed 
compensation" plans following the date of this Determination Memorandum. 

f. Severance Plans 

The Special Master has concluded that an increase in the amounts payable under 
these aiTangements would be inconsi.stent with the principle that compensation should be 
performance-based, id. § 30.l6(b)(lKiv), and that payments should be appropriately 
allocated among the elements of compensation, id. § 30. 16(bX l)(iii). Accordingly, for 
the compensation structures described in Exhibits / and II to be consistent with the 
Public Interest Standard, the Company must ensure that 2009 compensation structures for 
these employees do not result in an increase in the amounts payable pursuant to these 
arrangements. 


2. Covered Employees at AIG Financial Products 

The Office of the Special Master evaluated AlG's proposed compensation 
structures for these employees in light of the principle that compensation structures 
should, where appropriate, reflect "the role |anj employee may have had with respect to 
any change in the financial health or competitive position of the T.ARP recipient,” id. 

S 30.16(bXl )(vi). The performance of AIG Financial Products has contributed 
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significantly to the deterioration in AIG’s financial health. Accordingly, the Special 
Ma.ster has determined that AIG’s proposed compensation staictures for these employees 
are inconsistent with the Public Interest Standard, because they do not adequately reflect 
the role of AIG Financial Products in the change in the financial health and competitive 
position of AIG. 

In addition, the Special Master may take into account compensation structures, 
such as legally binding rights under valid employment contracts, that are not subject to 
review by the Special Ma.ster. Id. § 30.16(a)(3). These employees received significant 
bonus payments in early 2009 notwithstanding AIG Financial Products’ role in the events 
necessitating taxpayer intervention. Accordingly, taking into account the payments made 
to these employees in early 2009, as well as the other principles set forth in the Rule, the 
Special Master has concluded that only the payment of these employees’ base salaries as 
in effect on December 3 1 , 2008, and no further amounts of any kind, is consistent with 
the Public Interest Standard. These amounts are described in further detail in Exhibits I 
and II. 


The Office of the Special Master is engaged in ongoing discussions with the 
Company with respect to these employees. These di.scussions have emphasized the 
importance of the repayment of the entire pledged amount by each Covered Employee 
who pledged to return bonus amounts paid in 2009. Until the Special Master’s 
consideration of those matters is complete, no payments of compensation in 2009 to these 
employees, other than continuation of the cash .salaries in effect on December 31. 2008, 
would be consistent with the Public Interest Standard. 


3. Departed Employees 

Thirteen employees that would have been Covered Employees had they remained 
employed are no longer employed by the Company. With respect to those employees, the 
Special Master has determined that cash salaries through the date of the termination of 
employment, and payment of up to 525,000 in perquisites and "other” compensation are 
consistent with the Public Interest Standard. No other payments to these employees of 
any kind would be consistent with the Public Interest Standard. Any exceptions to this 
limitation will require that the Company provide to the Office of the Special Master an 
independent Justification for the payment that is satisfactory to the Special Master. 


V. Corporate Governance 

A.s noted in Part 111. above, the Rule requires the Special Master to consider the 
extent to which compensation structures are "performance-based over a relevant 
performance period.” 31 C.F.R. § 30. 16(b)(iv). In light of the importance of this 
principle, AIG must take certain additional corporate governance steps, including those 
required hy the Rule, to ensure that the compensation structures for the Covered 
Employees, and the amounts payable or potentially payable under those structures, are 
consistent with the Puhlic Interest Standard. 


A12 



41 


A, Requirements Relating to Compensation Structures 

In order to ensure that objective compensation performance criteria are 
"measurable, enforceable, and actually enforced if not met.” id. § 30.16(b)(l)(iv), long- 
term incentive awards may not be granted unless the AIG Compensation and 
Management Resources Committee determines to grant such an award in light of the 
employee's performance as measured against objective performance criteria that the 
Committee has developed and reviewed in consultation with the Office of the Special 
Master. This evaluation must be disclo.sed to shareholders in, and certified by the 
Committee as part of. AlG’s securities filings. In addition, the Committee must retain 
discretion with respect to each employee, to reduce (but not to increase) the amount of 
any incentive award on the basis of its overall evaluation of the employee’s or AIG’s 
performance (notwithstanding full or partial satisfaction of the performance criteria). 

In addition, as noted in Part IV. above, and described in Exhibits / and //, the 
structures determined by the Special Master to be consistent with the Public Interest 
Standard include grants of stock in AIG. It is critical that these compensation structures 
achieve the Rule’s objective of “appropriatejly) allocat[ing] the components of 
compensation i including! long-term incentives, as well as the extent to which 
compensation is provided in... equity.” id. § 30.16(b)(iii). 

The Company must have in effect a policy that woidd prohibit an employee from 
engaging in hedging, derivative or other transactions that have an economically similar 
effect that would undermine the incentives created by the compensation structures set 
forth in Exhibits I and II. Such transactions would be contrary to the principles set fonh 
in the Rule. 

B. Additional Reauiretnent.s 

In addition to the requirements set forth above, pursuant to the requirements of the 
Rule, AIG is required to institute the following corporate governance reforms: 

( 1 ) Compen.saiion Comminee: Risk Review. AIG must maintain a compensation 
committee comprised exclusively of independent directors. Every six months, the 
committee must discu.ss, evaluate, and review with AIG's senior risk officers any 
risks that could threaten the value of AIG. In particular, the committee must meet 
every six months to discuss, evaluate, and review the terms of each employee 
compensation plan to identify and limit the features in (1) SEO compensation 
plans that could lead SEOs to take unnecessary and excessive risks that threaten 
the value of .AIG; (2) the SEO or other employees' compensation plans that could 
encourage behavior focused on short-term results and not on long-term value 
creation; and (3) the employee compensation plans that could encourage the 
manipulation of AIG's reported earnings to enhance the compensation of any of 
the employees. Id. S 30.4: id. § 30.5. 

(2) Disclosure with Respect to Compensation Consiillunts. Tlie compensation 
committee must disclose to Treasury an annual narrative description of whether 


A13 



AIG, its Board of Directors, or the committee has engaged a compensation 
consultant during the past three years. If so, the compensation committee must 
detail the types of services provided by the compensation consultant or any 
affiliate, including any "benchmarking” or comparisons employed to identify 
certain percentile levels of compensation. IJ. § 30.11(c). 

(3) Disclosure of Perquisites. As noted in Part IV, AIG must provide to Treasury an 
annual disclosure of any perquisite whose total value for AIG's fiscal year 
exceeds $25,000 for each of the Covered Employees. AIG must provide a 
naiTative description of the amount and nature of these perquisites, the recipient 
of these perquisites, and a justification for offering these perquisites (including a 
justification for offering the perquisite, and not only for offering the perquisite 
with a value that exceeds $25,000). [d. § 30.1 1(b). 

(4) Clawback. AIG must ensure that any incentive award paid to a Covered 
Employee is subject to a clawback if the award was based on materially 
inaccurate financial statements (which includes, but is not limited to, statements 
of earnings, revenues, or gains) or any other materially inaccurate performance 
metric criteria. AIG must exercise its clawback rights except to the extent that it 
is unreasonable to do so. Id. § 30.8. 

(5) Say-on-Puy. AIG must permit a separate shareholder vote to approve the 
compensation of executives, as required to be disclosed pur.siiant to the federal 
securities laws (including the compensation discussion and analysis, the 
compensation tables, and any related material). Id. § 30. 13. AIG conducted its 
first such vote in July 2009. 

(6) Policy Addressing Excessive or Luxury E.xpcnditures. AIG was required to adopt 
an excessive or luxury expenditures policy, provide that policy to Treasury, and 
post it on AIG’s website. If AIG's board of directors makes any material 
amendments to this policy, within ninety days of the adoption of the amended 
policy, the board of directors must provide the amended policy to Treasury and 
post the amended policy on the company website, ki. S 30. 12. 

(7) Prohibition on Tclx Gross-Ups. Except as explicitly permitted under the Rule, 
AIG is prohibited from providing (formally or informally) tax gross-ups to any of 
the Covered Employees. Id. § 30.1 1(d). 

(8) CEO and CFO Certification. AIG’s chief executive officer and chief financial 
officer must provide to the Securities and E.xchange Commission written 
certification of the Company’s compliance with the various requirements of 
section I 1 1 of EES A. The precise nature of the required certification is identified 
in the Rule. Id. i) 30.15 Appx. A. 
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VI. Conclusion 

The Special Master has reviewed the Proposed Structures for the Covered 
Employees for 2009 in light of the principles set forth at 31 C.F.R. § 30.16(b). On the 
basis of that review, the Special Master has determined that the Proposed Structures 
submitted by AIG require modification in order to meet the Public Interest Standard. 

The Special Ma.ster has separately reviewed the compensation structures set forth 
in Exhibits I and 11 in light of the principles set forth at 31 C.F.R. § 30. 1 6(b). Pursuant 
to the authority vested in the Special Master by the Rule, and in accordance with Section 
30.16(a)(3) thereof, the Special Master hereby determines that the compensation 
structures set forth in Exhibits / and //, including the amounts payable or potentially 
payable under such compensation structures, will not result in payments that are 
inconsistent with the purposes of section 11 1 of EES A or the T.ARP, and will not 
otherwise be contrary to the public interest. 

Pursuant to the Interim Final Rule, AIG may, within 30 days of the date hereof, 
request in writing that the Special Master reconsider the determinations set forth in this 
Determination Memorandum. The request for reconsideration must specify a factual 
eiTor or relevant new information not previously considered, and must demonstrate that 
such error or lack of information resulted in a material error in the initial determinations. 
If AIG does not request reconsideration within 30 days, the determinations set forth 
herein will be treated as final determinations. 31 C.F.R. § 30.16(c)(l ). 

The foregoing determinations are limited to the compensation structures described 
in Exhibits I and II, and shall not be relied upon with respect to any other employee. The 
determinations are limited to the authority vested in the Special Ma.ster by Section 
30.16(a)(3) of the Rule, and shall not constitute, or be constiued to constitute, the 
judgment of the Office of the Special Master or Treasury with respect to the compliance 
of any compensation structure with any other provision of the Rule. Moreover, this 
Determination Memorandum has relied upon, and is qualified in its entirety by, the 
accuracy of the materials submitted by the Company to the Office of the Special Ma.ster, 
and the absence of any material misstatement or omission in such materials. 

Finally, the foregoing determinations are limited to the compensation structures 
described herein, and no further compensation of any kind payable to any Covered 
Employee without the prior approval of the Special Master would be consistent with the 
Public Interest Standard. 
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EXHIBIT 1 

COVERED EMPLOYEES 
2009 Con^nsation 


Company Name: American international Group, Inc. 


Employee ID 

Cash Salary 
(Rate L'oing 
forward. ) 

Stock Salary 
(Performance based: 
The stock vests at grant 
and is redeemabk ki 
tliree equal annual 
installments beginning (mi 
the 2rK! aiinivcTsary of 
grunt.) 

Long-Term Restricted Stock 

(Performance based; Awarded 
based on achievL’inent of 
objective perfonnatice goals. 
Vests after 3 years of service. 
Transferability dependent on 
TARP repayment,) 

Total Direct 
Compensation 

(Cash .salary paid to 
date plus two months at 
new run rate + slock 
salary + long-term 
restricted suxk.) 

i 

$.3.000.(XX) 

$4.aX)JX)0 

$3JiOO.OOO 

$l(m).(X« 

no 

$350.(XX) 

$100,000 

$225 .(XX) 

$675.0(X) 

137 

$i25,(X)0 

SO 

$0 

Si25.(X)0 

145 

Si 77.799 

SO 

so 

$177,799 

150 


SO 

so 

$425.{XX) 

157 


SO 

$1) 

$I2.5.{XX) 

Ib3 

S35().0(X) 

S3. 104.167 

$833J33 

$4,558,333 

182 

,■5144.1X10 

SO 

$0 

$144,000 

188 

$ia).ooo 

$0 

so 

$1(X).(XX) 

206 

.$450,000 

U69 1.667 

$2JXX).tXX) 

$7.6fX).0(X) 

209 

S425.{X)0 

SO 

$0 

$425.(XX) 

255 

S450.(XX1 

SX) 

$0 

S450.CXX) 

267 

$375.fXX) 


$i.75n.fX)0 

$6.j()8J.33 


Con^rison of 2(M)9 con^iereation to Prior Yeats: 2007 & 2008 Compensation 

2008 Cash decreased by S34.4M nr 9f).S% 

Total Diect Conpensatk^n decreased by S28.4M or 57.8% 

2007 Cash decrea.sed by .'S29.(1M or 89.2% 

Total Direct Ci>npcnsation decreased by $26.3M or 55.7% 


Nine: I : Amount.s reflected in this Exhibit do niit HKludc amounts tJie Company lias as.seited to Iv payable pursuant to 
leeaily binding ricius under valid employment contracts, sec 31 C.F.R. § 3().KKe)(2l. 

Note: 2: The total number oi Covered Employee.s may be less than 25 because ot lerminatkins. Jepartuies and letiremenls 
after January I. 20)9. 

Note; The tenm and conditbns of the sux'k salary and ionu-term re.stricied sux:k to be awarded to Employee ! . t!ie Chief 
Executive Officer, differ from those described in these ExliibiLs. See supra Determinatk)!! .Memorandum mite ! . 


El 
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EXfflBlT II 

TERMS AND CONDITIONS OF PAYMENTS AND STRUCTURES 
CONSISTENT WITH THE PUBLIC INTEREST STANDARD 

The following genera! terms and conditions shall govern the compensation 
structures described in Exhibit I. The Special Master’s determination that those 
structures are consistent with the Public Interest Standard is qualified in its entirety by the 
Company's adherence to these terms and conditions. 


• Cash base salary. Cash base salaries reflect the go-forward rate for the employee 
effective as of November 1, 2009. Compensation paid in the form of cash base 
salary prior to that date in accordance with the terms of employment as of June 
14, 2009 shall be permitted unless otherwise noted. 31 C.F.R. § 30. 16(a)(3)(iii). 

• Stock salary. As described in Part IV, stock salary will be granted in the form of 
stock units reflecting the value of a “basket” of four AIG insurance subsidiaries: 
.American International Assurance Co. Ltd., American Life Insurance Co., 

. Chartis, and AIG Domestic Life & Retirement Services Group. The value of each 
subsidiary, and therefore of the units, will be determined on the basis of an 
adjusted book value measure that will exclude extraordinary events. The units 
will immediately vest, in accordance with the Interim Final Rule, but will only be 
redeemable in three equal, annual installments beginning on the second 
anniversary of grant, with each installment redeemable one year early if AIG 
repays its TARP obligations. Other terms and conditions of the "ba.sket” units, 
including any alterations to the structure of the “basket” to maintain appropriate 
incentives for employees, will be determined by AIG subject to the approval of 
the Office of the Special Master. 

Rates of stock salary grants reflect full-year values, Because this is a new 
compensation element, the amounts are payable on a nunc pro tunc basis effective 
January 1, 2009. Stock salary must be determined as a dollar amount through the 
date salary is earned, be accrued at the same time or times as the salary would 
otherwise be paid in cash, and vest immediately upon grant, with the number of 
shares or units based on the fair market value of a share on the date of award. 

• Long-term restricted stock. Long-term restricted stock may be granted upon the 
achievement of specified, objective performance criteria that have been developed 
and reviewed in consultation with the Office of the Special Master and certified 
by the Compensation and Management Resources Committee of AlG’s Board of 
Directors. Any such stock may vest only if the employee remains employed by 
the Company on the third anniversary of grant (or. if earlier, upon death or 
disability). The stock shall be transferable only in 25% increments for each 25% 
of TARP obligations repaid by the Company. 

• Other compensation and perquisites. No more than $25,000 in total other 
compensation and perquisites may be provided to any Covered Employee, absent 
exceptional circumstances for good cause shown, as defined by pertinent SEC 
regulat ions. 
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• Supplemental executive retirement plans and non-qualijied deferred 
compensation plans. Following the dale of the Determination Memorandum, no 
additional amounts may be accmed under supplemental executive retirement 
plans, and no Company contributions may be made to other “non-qualified 
deferred compensation” plans, as defined by pertinent SEC regulations. 

• Qualified Plans. For the avoidance of doubt, the Special Master has determined 
that participation by the Covered Employees in tax-qualified retirement, health 
and welfare, and similar plans is consi.stent with the Public Interest Standard. 
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2. Bank of America Corporation 
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DEPARTMENT OF THE TREASURY 

WASHINGTON, D.C. 20220 


October 22 2009 


Mr. J. Steele Alphin 
Chief Administrative Officer 
Bank of America Corporation 
too N. Tyron Street 
NCI-007-58-22 

Charlotte, North Carolina 28255-00! 

Jte: Proposed Compensation Payments and 

Structures for Senior Executive Officers and 
Most Highly Compensated Employees 

Dear Mr. Alphin: 

Pursuant to the Department of the Treasury's Interim Final Rule on T.ARP 
Standards for Compensation and Corporate Governance, the Office of the Special Master 
lias completed its review of your 2009 compensation submission on behalf of the senior 
executive officers and certain most highly compensated employees of Bank of America 
Corporation ("BofA"). Attached as.T/tnexA is a Detennination Memorandum 
(accompanied by Exhibits I and II,) providing the determinations of the Special Master 
with respect to 2009 compensation for tho.se employees. 31 C.F.R. § 30. 16(a)(3). 

The Interim Final Rule requires the Special Master to detemiine whether the 
compensation stnicttire for each senior executive officer and certain most highly 
compensated employees "will or may result in payments inconsi.stent with the puiposes 
of section 111 of EESA or TARP, or |is| otherwise contrary to the public interest." Id. 

S 30.16(a)(3). The Special Master has detemiincd that, to satisfy this standard. 2009 
compensation for senior executive officers and certain most highly compensated 
employees of BofA generally must compon with the following standards: 

• There can be no guarantee of any "bonus" or “retention" aw ards among the 
compensation structures approved by the Special Master. Cash guarantees 
payable in 2009 pursuant to previously existing agreements must be restructured 
to be payable in slock awards that may only be liquidated over time, 

• Rather than cash, the majority of each individual's base salary will be paid in the 
form of stock. This stock w'ill immediately vest, in accordance with the Interim 
Final Rule, but will only be redeemable in three equal, annual installments 
beginning on the second anniversary of grant, with each installment redeemable 
one year earlier if BofA repays its T.ARP obligations. 
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• Base salary paid in cash should not exceed S500.000 per year, except in 
appropriate cases for good cause shown. Overall, cash compensation must be 
significantly reduced from cash amounts paid in 2008. In BofA’s case, cash 
compensation for these employees will decrease 94% from 2008 levels 

• Total compensation for each individual must both reflect the individual's value to 
BofA and be appropriate when compared with total compensation provided to 
persons in similar positions or roles at similar entities. Overall, total direct 
compensation must be significantly reduced from 2008 amounts. In BofA’s case, 
total direct compensation for these employees will decrease 62% from 2008 
levels. Id. § 30.16(a)(3)(i). 

• If — and only if — the employee achieves objective performance metrics developed 

, and reviewed in consultation with the Office of the Special Master, employee may 

be eligible for long-term incentive awards. These awards, however, must be 
payable in the form of restricted stock that will be forfeited unless the employee 
stays with BofA for at least three years following grant, and may only be 
redeemed in 25% installments for each 25% installment of BofA's TARP 
obligations that are repaid. Such long-term incentive awards may not exceed one- 
third of total annual compensation. 

• Any and all incentive compensation paid to employees will be subject to recovery 
or “clawback” if the payments are ba.sed on materially inaccurate financial 
statements or any other materially inaccurate performance metrics, or if the 
employee is terminated due to misconduct that occuired during the period in 
which the incentive was earned, 

• Any and all "other” compensation and perquisites will not exceed 525,000 for 
each employee (absent exceptional circumstances for good cause shown). 

• No severance benefit to which an employee becomes entitled in the future may 
take into account a cash salary increase, or any payment of stock salary, that the 
Special Master has approved for 2009. 

• No additional amounts in 2009 may be accrued under supplemental executive 
retirement plans or credited by the company to other "non-qualified deferred 
compensation” plans after the date of the Detennination Memorandum. 

The Special Master has also determined that, in order for the approved 
compensation structures to satisfy the standards of 31 C.F.R. § 3n.l6(a)(3), BofA must 
adopt policies applicable to these employees as follows: 

• The achievement of any performance objectives must be certified by the 
Compensation and Benefits Committee of BofA's Board of Directors, which is 
composed solely of independent directors. These performance objectives must be 
reviewed and approved by the Office of the Special Master. 
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• The employees will be prohibited from engaging in any hedging or derivative 
transactions involving BofA stock that would undennine the long-term 
performance incentives created by the compensation structures. 

• BofA may not provide a tax “gross up" of any kind to these employees. 

• At least once every year, the Compensation and Benefits Committee of BofA’s 
Board of Directors must provide to the Department of the Treasury a nanetive 
description identifying each compensation plan for its senior executive officers, 
tmd explaining how the plan does not encourage the senior executive officers to 
take unnecessary and excessive risks that threaten BofA's value, 

These requirements are described in further detail in the attached Determination 
Memorandum. 

The Special Master's review has been guided by a number of considerations, 
including each of the principles articulated in the Interim Final Rule. Id. § 30.16(b)(1). 
The following principles were of particular imponance to the Special Master in his 
determinations with respect to BofA’s compensation structures: 

• Performance-based compensatum. The overwhelming majority of approved 
compensation depends on BofA’s performance, and ties the financial incentives 
of BofA employees to the overall performance of the company. A majority of the 
salary paid to employees under these structures will be paid in the form of stock; 
and, because the stock salary will become transferable only in three equal, annual 
installments beginning on the second anniversary of the date the salary stock is 
earned (with each installment redeemable one year earlier if BofA repays its 
TARP obligations), the ultimate value realized by the employee will depend on 
BofA’s performance over the long term. Guaranteed amounts payable in cash, in 
contrast, arc generally rejected. Id. § 30. 16(b)(l)(iv). 

• Taxpayer return. The compensation structures approved by the Special Master 
reflect the need for BofA to remain a competitive enterprise and, ultimately, to be 
able to repay TARP obligations. The Special Master has determined that the 
approved compensation structures are competitive when compared to those 
provided to similarly situated employees of similarly situated companies. 

Overall, the compensation .structures generally provide for total compensation 
packages that target the 50th percentile when compared to other executive officers 
and employees, Fd. S 30, 16(b)( 1 )(ii), 

• .Appropriate Allocation. The total compensation payable to BofA employees is 
weighted heavily toward long-term structures that are tied to BofA’s performance 
and are easily understood by shareholders. As a general principle, guaranteed 
income is rejected. Fixed compensation payable to BofA employees should 
consist only of cash salaries at .sufficient levels to attract and retain employees and 
provide them a reasonable level of liquidity. 
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Pursuant to the Interim Final Rule, the Company may, within 30 days of the date 
hereof, request in writing that the Special Master reconsider the determinations set forth 
in the Determination Memorandum. If the Company does not request reconsideration 
within 30 days, these initial determinations wall be treated as final determinations. Id. § 
30.16(c)(1). 


Very tnd^ yours 




Kenneth R. Feinberg 
Office of the Special Master 
for TARP Executive Compensation 


Attachments 

cc; Mr. Thomas M. Ryan 
Jana J. Litsey, Esquire 
Mr. Mark Behnke 
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ANNEX A 

DETERMINATION MEMORANDUM 
I. Introduction 

The Emergency Economic Stabilization Act of 2008, as amended by the 
American Recovery and Reinvestment Act of 2009 (“EESA”). requires the Secretary of 
the Treasury to establish standards related to executive compensation and corporate 
governance for financial institutions receiving financial assistance under the Troubled 
Asset Relief Program (“TARP”). Through the Department of the Treasury's Interim 
Final Rule on TARP Standards for Compensation and Corporate Govemance (the 
“Rule"), the Secretary delegated to the Office of the Special Master for TARP Executive 
Compensation (the "Office of the Special Master” or "the Office”) re.sponsibiiity for 
reviewing compensation structures of certain employees at financial institutions that 
received exceptional financial assistance under the TARP ("Exceptional Assistance 
Recipients”). 31 C.F.R. § 30.16(a); id. § 30.16(a)(3). For these employees, the Special 
Master must determine whether the compensation structure will or may result in 
payments “inconsistent with the purposes of section i 1 1 of EESA or TARP. or | is | 
otherwise contrary to the public interest.” Id. 

Bank of America Corporation ("BofA” or the "Company”), one of seven 
Exceptional Assistance Recipients, has submitted to the Special Master proposed 
compensation structures for review pursuant to Section 30.16(a)(3) of the Rule. These 
compensation stiucturcs apply to 3 employees that the Company has identified as Senior 
Executive Officers (the "Senior Executive Officers," or "SEOs") for purposes of the 
Rule, and 1 1 employees the Company has identified as among the most highly 
compensated employees of die Company for purposes of the Rule (the "Most Highly 
Compensated Employees,” and, together with the SEOs, the “Covered Employees”). 

The Special Master has completed the review of the Company’s proposals for the 
Covered Employees pursuant to the principles set forth in the Rule. Id. § 30.16(b)(1). 
This Determination Memorandum .sets forth the determinations of the Special Master, 
pursuant to Section 30. 16(a)(3) of the Rule, with respect to the Covered Employees. 


II. Background 

On June 15. 2009, the Department of the Treasury ("Treasury") promulgated the 
Rule, creating the Office of the Special Master and delineating its responsibilities. 
Immediately following that date, the Special Master, and Treasury employees working in 
the Offiee of the Special Master, conducted extensive di.scussions with BofA officials. 
During these discussions, the Office of the Special Master informed BofA about the 
nature of the Otfiee's work and die authority of the Special Master under the Ride. These 
discussions continued for a period of months, during which the Special Master and BofA 
explored potential compensation structures for the Covered Employees. 

The Rule required that each Exceptional Assistance Recipient submit proposals 
for each Senior Executive Officer and Most Highly Compensated Employee no later than 
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August 14, 2009, IJ. § 30.16(a)(3). On July 20, 2009, the Special Master requested from 
each Exceptional Assistance Recipient, including BofA, certain data and documentary 
information neces.sary to facilitate the Special Master’s review of the Company's 
compensation stmctures. The request required BofA to submit data describing its 
proposals, and the payments that would result from the proposals concerning each 
Covered Employee, 

In addition, the Rule authorizes the Special Master to request information from an 
Exceptional Assistance Recipient “under such procedures as the Special Master may 
determine," Id S 30.16(d). BofA was required to submit competitive market data 
indicating how the amounts payable under BofA's proposals relate to the amounts paid to 
similarly situated employees at similarly situated financial institutions. BofA wa.s also 
required to submit a range of documentation, including information related to proposed 
performance metrics, internal policies designed to curb excessive risk, and certain 
previously existing compensation plans and agreements, 

BofA submitted this information to the Office of the Special Master on August 
14, 2009. Following a preliminary review of the submission, and the submission of 
certain additional information, on August 31, 2009, the Special Master determined that 
BofA’s submission was substantially complete for purposes of the Rule. Id. § 

30.16(a)(3). The Office of the Special Master then commenced a format review of 
BofA’s proposaks for the Covered Employees, The Rule provides that the Special Master 
is required to issue a compensation determination within 60 days of a substantially 
complete submission. Id. § 30.16(a)(3). 

The Office of the Special Master’s review of the Company’s proposals was aided 
by analysis from a number of internal and external sources, including: 

• Treasury personnel detailed to the Office of the Special Master, including 
executive compensation specialists with significant experience in reviewing, 
analyzing, designing and administering executive compensation plans, and 
attorneys with experience in matters related to executive compensation; 

• Competitive market data provided by the Company in coimection with its 
submission to the Office of the Special Master; 

• External information on comparable compensation structures extracted from the 
U.S. Mercer Bciwlimark DatahcLse-E.xeciilive'. 

• External information on comparable compensation structures extracted from 
Equilur's E.xecutivelnsi^hl database (which includes information drawn from 
publicly filed proxy statements) and Equilar’s Top 25 Surrey Summary Report 
(which includes information from a survey on the pay of higlily compensated 
employees); 

• Consultation with Lucian A. Bebchuk. a world-renowned expert in executive 
compensation and the William J. Friedman and Alicia Townsend Friedman 
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Professor of Law, Economics, and Finance and Director of the Program on 
Corporate Governance at Harvard Law School; and 

• Consultation with Kevin J. Muiphy. a world-renowned expert in executive 
compensation and the Kenneth L. Trefftzs Chair in Finance in the department of 
finance and business economics at the University of Southern California's 
Marshall School of Business. 

The Special Master considered these views, in liglit of the statutory and regulatory 
standards described in Part II below, when evaluating the Company’s proposals for the 
Covered Employees for 2009. 


III. Statutory and Regulatory Standards 

The Rule requires that the Special Master determine for each of the Covered 
Employees whether BofA's proposed compensation structures, including amounts 
payable or potentially payable under the compensation structure, “will or may result in 
payments that are inconsistent with the purposes of section 1 1 1 of EESA or TARP, or [is] 
otherwise contrary to the public interest.” 31 C.F.R. § 30, 16ca)(3) (as applied to Covered 
Employees of Exceptional Assistance Recipients, the “Public Interest Standard”). 
Regulations promulgated pursuant to the Rule require that the Special Master consider six 
principles when making these compensation determinations: 

(1) Risk. The compensation structure should avoid incentives which encourage 
employees to take unnecessary or excessive risks that could threaten the value of 
the Exceptional Assi.stance Recipient, including incentiv'es that reward employees 
for short-term or temporary increases in value or performance; or similar 
mea.sures that may undercut the long-term value of the Exceptional Assistance 
Recipient. Compensation packages should be aligned with .sound risk 
management. Id. § 30.16(b)(l)(i). 

(2) Taxpayer return. The compensation structure and amount payable should reflect 
the need for the Exceptional Assistance Recipient to remain a competitive 
enterprise, to retain and recruit talented employees who will contribute to the 
recipient's future succe.ss, so that the Company will ultimately be able to repay its 
T.ARP obligations. Id. S 30. 16{b)( l)(ii). 

(3) Appropriate idlocation. The compensation structure should appropriately allocate 
the components of compensation such as salary and short-lenn and long-term 
performance incentives, as well as the extent to which compensation is provided 
in cash, equity, or other types of compensation such as executive pensions, or 
other benefits, or perquisites, based on the specific role of the employee and other 
relevant circumstances, including the nature and amount of current compensation, 
deferred compensation, or other compensation and benefits previously paid or 
awarded. Id. § 30.16(b)( 1 )(iii). 
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(4) Performance-hcised compensation. Aii appropriate portion of the compensation 
should be performance-based over a relevant performance period. Performance- 
ba.sed compensation should be determined through tailored metrics that 
encompass individual performance and/or the performance of the Exceptional 
Assistance Recipient or a relevant business unit taking into consideration specific 
business objectives. Performance metrics may relate to employee compliance 
with relevant corporate policies. In addition, the likelihood of meeting the 
performance metrics should not be so great that the arrangement fails to provide 
an adequate incentive for the employee to perform, and perfonnance metrics 
should be measurable, enforceable, and actually enforced if not met. Id. § 
30.16(b)(l)(iv). 

(5) Comparable structures and payments. The compensation structure and amount 
payable should be consistent with, and not excessive taking into accoimt, 
compensation structures and amounts for persons in similar positions or roles at 
similar entities that are similarly situated, including, as applicable, entities 
competing in the same markets and similarly situated entities that are financially 
distressed or that are contemplating or undergoing reorganization. Id. § 

30. 16(b)(l)(v). 

(6) Employee contribution to TARP recipient value. The compensation structure and 
amount payable should reflect the current or prospective contributions of an 
employee to the value of the Exceptional Assistance Recipient, taking into 
account multiple factors such as revenue production, specific expertise, 
compliance with company policy and regulation (including risk management), 
and coiporate leadership, as well as the role the employee may have had with 
respect to any change in the financial health or competitive position of the 
recipient. Id. § 30.16(b)(l )(vi). 

The Rule provides that the Special Master shall have discretion to determine the 
appropriate weight or relevance of a particular principle depending on the facts and 
circum.stances suiiounding the compensation structure or payment for a particular 
employee. Id. § 30.16(b). To the extent two or more principles may appear inconsistent 
in a particular situation, the Rule requires that the Special Master exercise hi.s discretion 
in detennining the relative weight to be accorded to each principle. Id. 

The Rule provides that the Special Master may, in the course of applying these 
principles, take into account other compensation stmetures and other compen.sation 
earned, accrued, or paid, including compensation and compensation structures that are 
not subject to the restrictions of section 1 1 1 of EESA. For example, the Special Master 
may consider payments obligated to be made by the Company pursuant to certain legally 
binding rights under valid written employment contracts entered into prior to enactment 
of the statute and the accompanying Rule. Id. § 30. 16(a)(3). 
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IV. Compensation Structures and Payments 
A. BofA Proposals 


BofA has provided the Office of the Special Master with detailed information 
concerning its proposed 2009 compensation structures for the Covered Employees, 
including amounts potentially payable under the compensation structure for each Covered 
Employee (the “Proposed Structures”). 

BofA supported its proposal with detailed as.sessments of each Covered 
Employee's tenure and responsibilities at the Company (or its applicable subsidiary) and 
historical compensation structure. The submission also included market data that, 
according to the Company, indicated that the amounts potentially payable to each 
employee were comparable to the compensation payable to similarly situated employees 
at a “peer group” of entities selected by the Company. 


1. Covered Employees Generally 

The following structures were proposed by BofA for the Covered Employee 
generally, with the exception of BofA's Chief Executive Officer (“ CEO”) and an 
employee with an existing anangement that provides a cash guarantee; each of those 
employees are addressed separately. 

a. Cash Salary 

Except for the Company’s CEO, BofA propo.sed increasing the cash salary of 
each Covered Employee to annualized amounts of either $700,0C)0 or $950,000. The 
Company’s proposal asserted that cash salaries at such levels could be justified by 
reference to the compensation of similarly situated employees at similarly situated 
companies. 


b. Stock Salary 

BofA proposed that Covered Employees receive substantial “stock salary,” in 
annualized amounts ranging from SI, 966,667 to $19,050,000. Stock salary would be 
delivered on the Company's regular payroll dates in the form of fully vested stock units, 
which would then “settle" into regular shares and become transferable 40% on the first 
anniversary of grant and 30% each on the second and third anniversaries. 

c. Annual Long-Tenn Incentive .Awards 

BofA proposed that the Covered Employees be eligible in 2009 for substantial 
grants of annual long-term incentive awards, with total potential values ranging from 
S 1 .333.334 to S 10.000,000. Under the proposal, the amount of an employee's award 
would be calculated based on achievement of corporate and/or business unit financial 
goals. Awards would be paid in the form of long-term restricted stock w ith vesting 
subject to the employee providing two years of service from the date of award, and actual 
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payment in 25% installments for each 25% repayment of the Company’s TARP 
obligations. 

After submitting the Proposed Structures, the Company informed the Office of the 
Special Master that neither the CEO nor any of his direct reports who were serving in 
leadership positions at either legacy BofA or Meirill Lynch during 2008 (including those 
among the Covered Employees) would be eligible for an annual long-term incentive 
award in 2009. 


d. "Other” Compensation and Perquisites 

BofA proposed payments of “other” compensation, as well as perquisites, to the 
Covered Employees. These proposed payments varied in value. 

e. Non-Oualified Deferred Compensation 

BofA also proposed that certain Covered Employees receive compensation in the 
fonn of accnials under a "non-qualified deferred compensation" plan. 


2. Certain other Covered Employees 

a. Covered Employee with a Cash Guarantee 

BofA included a proposal with respect to a Covered Employee who is party to an 
agreement with the Company providing for a substantial guaranteed cash payment in 
2009 BofA believed this agreement created a legally binding right under a valid written 
employment contract, see 3 1 C.F.R. § 30.10(e)(2). BofA proposed that the amount of 
cash that would otherwise be delivered to this Covered Employee be instead delivered as 
a $700,000 cash salary, with the remainder of the guaranteed amount paid in salary stock 
provided on the same terms that BofA proposed for salary stock generally. The Covered 
Employee agreed to waive his right to the guaranteed cash payment in exchange for the 
proposed structure. 

b. CEO 

As initially submitted by BofA, the Propo.scd Structure for the CEO included cash 
salary of $950,000 (reduced from his 2008 salary of $ 1,500.000), stock salary of 
,$7,050,000 and eligibility for an annual long-term incentive award of up to $4,000,000. 

On September 30. 2009. the CEO announced his retirement frotn the Company, 
effective December 31. 2009. Following this announcement, the Company proposed 
instead that the CEO be paid no stock salary or long-term incentive award lor 2009 and a 
prospective cash salary of SO from the date of this Determination Memorandum through 
his last day of employment. 
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B. Determinations of the Special Master 

The Special Master has reviewed the Proposed Structures in detail hy application 
of the principles set forth in the Rule and described in Part II above. In light of this 
review and analysis, the Special Master has determined that both the structural design of 
BofA’s proposals and the amounts potentially payable to Covered Employees under the 
proposals would be inconsistent with the Public Interest Standard and, therefore, require 
modification. 

The Special Master has determined, in light of the considerations that follow, that 
the compensation stiuctures described in Exhibits I and // to this Detennination 
Memorandum will not, hy virtue of either their structural design or the amounts 
potentially payable under tliem, result in payments inconsistent with the Public Interest 
Standard. 


1. Covered Employees Generally 
a. Cash Salary 

The Special Master has reviewed the cash salary proposals in light of the principle 
that compensation stmctures should generally be comparable to "compensation stnictures 
and amounts for persons in similar positions or roles at similar entities." Id. 

§ 30.16(b)(l)(v), The Special Master has concluded generally that, for Covered 
Employees at Exceptional Assistance Recipients, cash salaries should generally target the 
50th percentile. Such levels of cash salaries balance the need to attract and retain talent 
with the need for compensation structures that reflect the circumstances of Exceptional 
Assistance Recipients 

In conducting the review of the proposed amounts of cash salaries, the Special 
Master made use of the re.sources described in Part II. Based on this review, the Special 
Master has concluded that BofA’s proposed ca.sh salaries are inconsistent with the Public 
Interest Standard because the amounts potentially payable to certain Covered Employees 
cannot be supported by comparison to ca.sh salaries provided to similarly situated 
employees of similar companies. 

In addition, the Special Master has considered whether BofA’s proposed salaries 
reflect the current or prospective contributions of an employee to the value of the 
[companyl,” id. § 30. 16(b)( l)(vi). Under the BofA proposal, each Covered Employee 
would receive either a $700,000 or $950,000 cash salary. The Special Master has 
concluded that the proposed salaries are inconsistent with the Public Interest Standard 
because they do not differentiate among employees in a manner that reflects their 
individual values to the Company, 

Finally, because ca.sh .salaries do not create ijicentives for employees to pursue 
long-term value creation or financial stability, the amount of cash salary provided to a 
Covered Employee must be considered in comparison to the portion of compensation that 
is "performance-based over a relevant period." Id. § 30.16(b)(l)(iv). The Special Master 
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has concluded that the portion of the Covered Employee’s compensation that may be 
allocated to cash salary should in most cases not exceed $500,000. See id. § 
30.16(b)(lKiii). 

As described in further detail m Exhibits I and U, the cash salaries that the 
Special Master has determined to be consistent with the Public Interest Standard compare 
appropriately to those paid to similar employees at similar firms, and are generally less 
than $500,000. 

The Special Master has also concluded that, for cash salaries payable to certain 
employees to be consistent with the Public Interest Standard, fmther reductions are 
required in consideration of “other compensation earned, accrued, or paid” by BofA in 
2009. Id. § 30.16(a)(3). These adjustments apply to certain employees who received cash 
bonus payments in 2009 that were excessive in light of bonuses provided to “persons in 
similar positions or roles at similar entities,” id. § 30. 16(b)(l)(v), and the “prospective 
contributions of [the employee] to the value of the exceptional as.sistance recipient, taking 
into account multiple factors such as... corporate leadership, as well as the role the 
employee may have had with respect to any change in the financial health or competitive 
position of the recipient.” Id. § 30.16(b)(l)(vi).' 

b. Stock Salary 

The Special Master has review'ed the amount of stock salary BofA proposed to 
pay the Covered Employees in light of the principle that compensation stritctures should 
generally be comparable to “ compensation structures and amounts for persons in similar 
positions or roles at similar entities.” Id. § 30.16(b)(l )(v). Based on this review, the 
Special Master has concluded that the amount of stock salary BofA proposed paying to 
the Covered Employees is excessive and that the proposals are inconsistent with the 
Public Interest Standard. The compensation stnictures that the Special Master has 
determined are consistent with the Public Interest Standard provide les.ser amounts of 
stock salary, as described in further detail iti Exhibits / and H. 

The Special Master also has concluded that, for the amount of stock salary 
potentially payable to certain employees to be consistent with the Public Interest 
Standard, further reductions were required in consideration of “other compensation 
earned, accrued, or paid" by BofA in 2009. Id. 5 30. 16(aK3). These adjustments apply 
to certain employees who received cash bonus payments in 2009 that were excessive in 
light of bonuses provided to “persons in similar positions or roles at similar entities," id. 


The .Special Master's determiiiutiun.s regarding such “other compensation earned, accrued. r)r paid” 
considered only the extent to which the amounts of such ertmpensation shtmld be considered in the 
analysis with respect to whether the amounts potcntiaily payable to the Covered Employees were 
consistent vc ith the Public interest Standard. 3'ee 3 1 C.F.R. ii 30. 16taH3)til. The determinafituis are 
not. and should not he construed as an analysis, opinion, or determination under any other iegai 
siandurd applicable h) the payment or receipt rtf such compensation or to any act arising from or 
relating lit such payment or receipt, including, w'ithout tiniitation, the .Special .Master's authority under 
3 1 C.F.R. S 30. 1 6(a)(3 ) to review whether such payments were “incon.sisient with the purposes of 
section 1 1 1 of EESA or T.ARP. or otherwise contrary to the public interest.” /il. 
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§ 30.16(b)(l)(v), and the “prospective contributions of [the employee) to the value of the 
exceptional assistance recipient, taking into account multiple factors such as... corporate 
leadership, as well as the role the employee may have had with respect to any change in 
the financial health or competitive position of the recipient.” Id. § 30.I6(b)(I)(vi).' 

The Special Master has also reviewed the structure of BofA’s stock salary 
proposal. The Rule requires that the Special Master consider whether an appropriate 
portion of an employee's compensation is allocated to long-term incentives. Id. § 

30. 16(b)( t)(iii). Stock salary that can he liquidated too soon would not be performance- 
based over the relevant performance period to provide such a long-term incentive. See Id. 
S 30.16(b)(l)(iv). Instead, such stock salary could incentivize employees to pursue short- 
term results instead of long-term value creation by paying excessive benefits to 
employees for short-term increases in share price. See Id. § 30. 16(b){ l)(i). Under the 
Company’s proposal, 40% of stock salary would be redeemable one-year after being 
granted. The Special Ma.ster has concluded that a one year holding period is insufficient 
to provide a long-term incentive and could result in payments that would be inconsistent 
with the Public Interest Standard. 

As described in Exhibit I and II, the compensation structures the Special Master 
has determined to be consistent with the Public Interest Standard require that, at a 
minimum, stock salary only become redeemable in tliree equal, annual installments 
beginning on the second anniversary of grant, with each installment redeemable one year 
earlier if BofA repays its TARP obligations. 

c. Annual Long-Term Incentive Awards 

The Special Master has reviewed BofA’s proposed annual long-term incentive 
awards in light of the principle that performance-based compensation should be based on 
“performance metrics [that are) measurable, enforceable, and actually enforced if not 
met.” Id. § 30.16(bKl)(iv). The Special Ma.ster, ai.so has evaluated BofA’s proposed 
awards by application of recently adopted international standards that provide that 
incentive compensation should generally be payable over a period of three years, as well 
as the Rule's principle that perfoimance-based compensation should be payable "over a 
relevant performance period,” id. 

Although BofA proposed individually tailored perfonnance metrics to calculate 
the size of long-term restricted stock awards, w'hich the Special Master concluded are 
generally consistent with the Public Interest Standard, the restricted stock would vest 
after only two years of service. The Special Master has concluded that BofA’s proposed 
aiuiual long-term incentive awards are inconsistent with the Public Interest Standard 
because a two-year period of service is insufficient. 

As described in Exhibits I and II. the structures the Special Master has 
determined to be consistent with the Public Interest Standard include an annual long-term 
incentive award payable only upon the acliievetnent of specified, objective performance 


.See 'iupra. noie 1. 
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criteria that have been developed and reviewed in consultation with the Office of the 
Special Master, and that will not vest unless the employee remains employed until the 
third anniversary of grant. In addition, as required by the Rule, these awards may only be 
redeemed in 25% installments for each 25% of BofA’s TARP obligations that are repaid. 

d. "Other" Compensation and Perquisites 

BofA proposed limited payments of "other" compensation, as well as perquisites, 
to the Covered Employees. The Special Master has concluded that, absent special 
justification, employees — not the Company — generally should be responsible for paying 
personal expenses, and that significant portions of compensation structures should not be 
allocated to such perquisites and "other” compensation. See id. §30. 16(b){ l )(iii). 

The Rule requires that each Exceptional Assistance Recipient annually disclose to 
Treasury any perquisites where the total value for any Senior Executive Officer or Most 
Highly Compensated Employee exceeds $25,000. An express justification for offering 
these benefits must also be disclosed. Accordingly, as described in Exhibits I and II. and 
the compensation structures the Special Master has determined to be consistent with the 
Public Interest Standard provide no more than $25,000 in "other” compensation and 
perquisites to each of these employees. Any exceptions to this limitation wall require that 
the Company provide to the Office of the Special Master an independent ju.stification for 
the payment that is satisfactory to the Special Master. To the extent that payments 
exceeding this limitation have already been made to a Covered Employee in 2009, those 
amounts should be promptly returned to the Company. 

e. Non-Oualified Deferred Compensation 

BofA proposed that certain Covered Employees receive compensation in the form 
of accruals under a “non-qtiaiified deferred compeasation" plan. In such plans, 
employers periodically credit employees with an entitlement to post-retirement payments. 
Over time, these credits accumulate and employees may become entitled to substantial 
cash guarantees payable on retirement — in addition to any payments provided under 
retirement plans maintained for employees generally. 

The Special Master has concluded that the primary portion of a Covered 
Employee's compensation package should be allocated to compensation structures that 
arc "pcrformancc-bascd over a relevant performance period.” Id. § 30.16(b)( l)(iv). 
Payments under the Company's “non-qualiried deferred compensation” plans do not 
depend upon "individual performance and/or the performance of the [Company] or a 
relevant business unit," id,', instead, such accruals are simply guaranteed cash payments 
from the Company in the future. In addition, these payments can make it more difficult 
for shareholders to readily ascertain the full amount of pay due a top executive upon 
leaving the firm. 

Covered Employees should fund their retirements using wealth accimitilated 
based on Company performance while they are employed, rather than being guaranteed 
substantial retirement benefits by the Company regardless of Company performance 
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during and after their tenures. Accordingly, as described in Exhibits / and II, the 
compen.sation structures the Special Master has determined to be consistent with the 
Public Interest Standard prohibit further 2009 accruals for Covered Employees under 
supplemental retirement plans or Company credits to other “non-qualified deferred 
compensation" plans following the date of this Determination Memorandum. 

f. Severance Arrangements 

The Special Master has concluded that an increase in the amounts payable under 
these arrangements would be inconsi.stent with the principle that compensation should be 
performance-ba.sed, id. § 30.16(b)(l)(iv), and that payments should be appropriately 
allocated among the elements of compensation, id. § 30. 16(b)( l)(iii). Accordingly, for 
the compensation structures described in Exhibits I and II to be consistent with the 
Public Interest Standard, the Company must ensure that 2009 compen.sation staictures for 
these employees do not result in an increase in the amounts payable pursuant to these 
arrangements. 

2, Certain other Covered Employees 

The proposals for two Covered Employees were reviewed and analyzed by the 
Special Master separately because of one employee’s existing cash guarantee and the 
other’s unique role in the Company, respectively. 

a. Covered Employee with a Cash Guarantee 

The Special Master has concluded that guaranteed cash payments are not 
“performance-based over a relevant perfomiance period,” Id. § 30. 16(b)( I )(iv). Indeed, 
the principles identified in the Rule are generally inconsi.stent with the payment of large 
guaranteed cash amounts. BofA proposed that the Covered Employee's guarantee be 
restructured into a $700,000 cash salary, with the remainder delivered as a stock salary 
with the same terms as the stock salary proposal for other Covered Employees. 

Such a restnicturing would be consistent with the principle that cash guarantees 
are generally disfavored, but inconsistent with the Special Master's conclusion that the 
cash portion of a Covered Employee’s compensation that is not performance-ba.sed 
generally should not exceed $500,000. See Id. § 30. 16(b)( 1 )(iii). As a result, the 
proposed restnicturing is inconsistent with the Public hiterest Standard. 

The Special Master has determined that, with respect to this employee, a 
restructuring of the cash guarantee providing a cash salary of less than $500,000, with the 
remainder of the “guarantee" paid as .stock salary, would be consistent with the Public 
Interest Standard. In addition, the Covered Employee's compensation structures, will 
also be subject to the limitations described in Parts IV.A.4 (“ocher" compensation and 
perquisites), 1V..A.3 (non-qualified defeixed compensation), and IV. A. 6 (severance plans) 
above. 
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b- CEO 

The CEO has publicly announced his retirement from the Company, In addition, 
it Ls anticipated that he will receive a very substantial retirement compensation package 
consisting of cash, equity and other payments, all agreed upon during the CEO’s lengthy 
tenure with the Company and its predecessors. Accordingly, the Special Master has 
determined that the payment of any amount of compensation to the CEO for 2009 is 
inconsistent with the Public Interest Standard, 


J. Departed Employees 

In addition, eleven employees that would have been Covered Employees had 
remained employed are no longer employed by the Company. With respect to those 
employees, the Special Master has determined that cash salaries through the date of the 
termination of employment, and payment of up to $25,000 in perquisites and “other” 
compensation are consistent with the Public Intere.st Standard. No other payments to 
these employees of any kind would be consistent with tbe Public Interest Standard. Any 
exceptions to this limitation will require that the Company provide to the Office of the 
Special Master an independent justification for the payment that is satisfactory to the 
Special Master. 


V. Corporate Governance 

As noted in Part II above, the Rule requires the Special Master to consider the 
extent to which compensation structures are “performance-based over a relevant 
performance period,” 31 C.F.R. § 30. 16(b)(l)(iv), in light of the importance of this 
principle. BofA must take certain additional corporate governance steps, including those 
required by the Rule, to ensure that the compenstition structures for the Covered 
Employees, and the amounts payable or potentially payable under those structures, are 
consistent with the Public Intere.st Standard. 

A. Requirements RelatinR to Compensation Structures 

In order to ensure that objective compensation performatice criteria are 
■■mca.surablc, enforceable, and actually enforced if not met," id. § 30.16{b)( l)(iv), long- 
term incentive awards may not be granted unless the Compensation and Benefits 
Committee of BofA's Board of Directors determines to grant such an award in light of 
the employee's performance as measured against objective performance criteria that the 
Committee has developed and reviewed in consultation with the Office of the Special 
Master. This evaluation must be disclosed to shareholders in, and certified by the 
Committee as part of, BofA's securities filings. In addition, the Committee must retain 
discretion with respect to each employee to reduce (but not to increase) the amount of 
any incentive award on the basis of its overall evaluation of the employee's or BofA's 
perfomiance (notwithstanding full or partial satisfaction of the performance criteria). 
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In addition, the stmctures determined by the Special Master to be consistent with 
the Public Interest Standard include granhs of stock in BofA. It is critical that these 
compensation structures achieve the Rule’s objective of "appropriateilyl allocat[ing| the 
components of compensation [ including] long-term incentives, as well as the extent to 
which compensation is provided in. ..equity." id, § 30. 16(b)(iii). 

BofA must have in effect a policy that would prohibit an employee from engaging 
in any hedging, derivative or other transactions that have an equivalent economic effect 
that would undermine the incentives created by the compensation stmctures set forth in 
Exhibits I and II. Such transactions would be contrary to the principles set forth in the 
Rule. 


B. Additional Requirements 

In addition to the requirements set forth above, pursuant to the requirements of the 
Rule, BofA is required to institute the following corporate governance reforms: 

(1) Compensation Conimiliee; Risk Review. BofA must maintain a compensation 
committee comprised exclusively of independent directors. Every six months, the 
committee must discuss, evaluate, and review with BofA’s senior risk officers any 
ri.sks that could threaten the value of BofA. In particular, the committee must 
meet every six months to di.scuss, evaluate, and review the terms of each 
employee compensation plan to identify and limit the features in (1) SEO 
compensation plans that could lead SEOs to take unnecessary and excessive risks 
that threaten the value of BofA: (2) SEO or other employee compensation plans 
that could encourage behavior focused on short-term results and not on long-term 
value creation: and (3) employees’ compensation plans that could encourage the 
manipulation of BofA's reported earnings to enhance the compensation of any of 
the employees. Id. § 30.4; id. § 30.5. 

(2) Disclosure with Respect to Compemation Consultants. The compensation 
committee must disclose to Treasury an annual narrative description of whether 
the Company, its Board of Directors, or the committee has engaged a 
compensation consultant during the pa.st three years. If so, the compensation 
committee must detail the types of services provided by the compensation 
consultant or any affiliate, including any ’’benchmarking’’ or comparisons 
employed to identify certain percentile levels of compensation. Id. S 30.1 lie). 

(3) Disclosure of Perquisites. BofA must provide to Treasury an annual disclosure of 
any perquisite whose total value for BofA’s Fiscal year exceeds $25,000 for each 
of the Covered Employees. BofA must provide a narrative description of the 
amount and nature of these perquisites, the recipient of these perquisites, and a 
Justification for offering these perquisites (including a Justification for offering the 
perquisite, and not only for offering the perquisite with a value that exceeds 
$25,000). W. §30.1 Kb), 
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(4) Clawback. BofA must ensure that any incentive award paid to a Covered 
Employee is subject to a clawback if the award was based on materially 
inaccurate financial statements (which includes, but is not limited to, statements 
of earnings, revenues, or gains) or any other materially inaccurate performance 
metric criteria. BofA must exercise its clawback rights except to the extent that it 
is unreasonable to do so. Id. § 30.8. 

(5) Say-an-Pay. BofA must permit a separate shareholder vote to approve the 
compensation of executives, as required to be disclosed pursuant to the federal 
securities laws (including the compensation discussion and analysis, the 
compensation tables, and any related material). Id. § 30.13. 

(6) Policy .^ddre.'i.’iin,(> E.\ces.sive or Licritry E.vpenditiire.i. BofA was required to 
adopt an excessive or luxury expenditures policy, provide that policy to Treasury, 
and post it on the Company’s website. If BofA’s board of directors makes any 
material amendments to this policy, within ninety days of the adoption of the 
amended policy, the board of directors must provide the amended policy to 
Treasury and post the amended policy on BofA's Internet website. Id. § 30.12. 

(7) Prohibition on Tax Gros.s-Upx. Except as explicitly permitted under the Rule, 
BofA is prohibited from providing (formally or informally) tax gross-ups to any 
of the Covered Employees. Id. § 30.U(d). 

(8) CEO and CFO Certification. BofA’s CEO and chief financial officer must 
provide to the Securities and Exchange Commission written certification of 
BofA’s compliance with the various requirements of section 1 1 1 of EESA. The 
precise nature of the required certification is identified in the Rule. Id. § 30.15 
Appx. A. 


VI. Conclusion 

The Special Master has reviewed the Proposed Structures for the Covered 
Employees for 2009 in light of the principles set forth at 31 C.F.R. S 30.16(b). On the 
basis of that review, the Special Master has determined that the Proposed Stmetures 
submitted by BofA require modification in order to meet the Public Interest Standard. 

The Special Master has separately reviewed the compensation structures set forth 
in Exhibits I and 11 in light of the principles set forth at 3 1 C.F.R. S 30. 16(b). Pursuant 
to the authority ve.sted in the Special Ma.ster by the Rule, and in accordance with Section 
30. 16(a)(3) thereof, the Special Ma.ster hereby determines that the compensation 
structures set forth in Exhibits I and //, including the amounts payable or potentially 
payable tinder such compensation structures, will not result in payments that are 
inconsistent with the purposes of section 11 1 of EESA or the TARP. and will not 
otherwise be contrary to the public interest. 

Pursuant to the interim Final Rule, BofA may. within 30 days of the date hereof, 
request in writing that the Special Ma.ster reconsider the determinations set forth in this 


A14 



66 


Determination Memorandum. The request for reconsideration must specify a factual 
error or relevant new information not previously considered, and must demonstrate that 
such error or lack of information resulted in a material error in the initial determinations. 
If BofA does not request reconsideration within 30 days, the determinations set forth 
herein will be treated as final determinations. 31 C.F.R. § 30.16(c')(l). 

The foregoing determinations arc limited to the compensation structures described 
in Exhibits I atid 11, and .shall not be relied upon with respect to any other employee. The 
determinations are limited to the authority vested in the Special Master by Section 
30.16(a)(3) of the Rule, and shall not constitute, or be construed to constitute, the 
judgment of the Office of the Special Master or Treasury with respect to the compliance 
of any compensation structure witli any other provision of the Rule. Moreover, this 
Determination Memorandum has relied upon, and is qualified in its entirety by, the 
accuracy of the materials submitted by BofA to the Office of the Special Master, and the 
absence of any material misstatement or omission in such materials. 

Finally, the foregoing determinations are limited to the compensation structures 
described herein, and no further compensation of any kind payable to any Covered 
Employee without the prior approval of the Special Ma.ster would be consistent with the 
Public hiterest Standard. 
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EXHIBIT 1 

COVERED EMPLOYEES 

2(H)9 Can^nsation 


Company Name: Bank of America Corporation 


Employee ID 

Cash Salary 
(Rate going 
forward.) 

Stuck Salary 
(Peifiamance based: 
nte .stock ve.sts at grant 
and is redeemable ni 
three equal annual 
insfallnients beginning on 
the 2nd anniversarj'vrf’ 
grant.) 

Long-Term Restricted Stock 
(Performance based: Awarded 

based on achievement of 
(4>jective performance goals. 
Vests after 3 years of .service. 
Transferability dependent on 
TARP repayment.) 

Total Direct 
Compensation 

(Ca-sh salary paid to 
date piiK two months at 
new run rate + stix'k 
salary + king-term 
restricted stivk.) 

1678 

SO 

SO 

SO 

SO 

1029 

^HdBuS 

SI. 750.1 XX) 

$l.!25.(X)n 

.S3.375JXX) 

1055 



S2.S5 1.923 

S8.555.770 

1 lOS 

S4l2.5tX) 


$1,106,250 

$3,318.7.50 

1 123 

S3fr).0(K) 


$2.35(),fVX) 

$7,050.£XX) 

1143 

S50().(XX,) 


SO 

$9.9{X).f)00 

! !64 

S.'sfXUXX) 

S5.W0.tKX) 

$.T{X) 1.250 

59.(X)3,7.5() 

1227 


S4.797.9(7 

$2,526,250 

$7.578,7.50 

1562 


S5.250.tXX) 

SO 

S6.0(X).(XX) 

1564 

S412.5a) 

S5.n4JiX3 

$2,706,250 

.$8,118,750 

1714 

HH95B9i 

S4.6t2J80 

$2,451,923 

$7.35.5.770 

1787 


S:. 114.58.3 

S 1206.250 

$3.618.7.50 

1S5I) 

S5(X).{XX) 

S3.95().(XX) 

.$0 

.S4.7(X).(XX) 


Conparison of 2009 Compensation to Prior Vcar^: 2007 & 2(N)8 Compensation 

2tH)8 Cash decreased by S89.3M or 94.5% 

Total Direct CompeasatkYn decreased by $I49.2M or 65.5% 

2007 Cash decreased by $49.SM or 92.2% 

iota! Direct Compensation decreased by SI 12.6M or 6.V.’% 


Note; I: ,\inoLint.s reilecied in this Exhibit do iwH ifK-hide jntount.s the Company lias assened to be payable piusnant to legally 
binding rights under valid emplinnient coiitracLs. see 31 C.F.R. § 3t).H)fe)i2). 

Note: 2: The total nuniher of C overed Employees may he k.ss than 25 because of terminaiKins. dcpatliires and retirement.^ 
after Jiinuary 1. 2tXW. 
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EXHIBIT II 

TERMS AND CONDITIONS OF PAYMENTS AND STRUCTURES 
CONSISTENT WITH THE PUBLIC INTEREST STANDARD 

The following general terms and conditions shall govern the compensation 
stmctiires described in Exhibit 1. The Special Master’s determination that those 
structures are consistent with the Public Interest Standard is qualified in its entirety by the 
Company’s adherence to these terms and conditions. 

• Cash base salary. Cash base salaries reflect the go-forward rate for the employee 
effective as of November 1, 2009. Compensation paid in the form of cash base 
salary prior to that date in accordance with the terms of employment as of June 
14, 2009 shall be permitted unless othcrwi.se noted. 31 C.F.R. § 30. 16{a)(3)(iii). 

• Stock salary. Rates of stock salary grants reflect full-year values. Because this is 
a new compensation clement, the amounts are payable on a nunc pro tunc basis 
effective January 1, 2009. Stock salary must be determined as a dollar amount 
through the date salary is earned, be accrued at the same time or times as the 
salary would otherwise be paid in cash, and vest immediately upon grant, with the 
number of shares or units based on the fair market value on the date of award. 
Stock granted as stock salary may only be redeemed in three equal, annual 
installments beginning on the second anniversary of grant, with each installment 
redeemable one year early if TARP obligations are repaid. 

• Long-term restricted stock. Long-term restricted stock may be granted upon the 
achievement of .specified, objective performance criteria that have been developed 
and reviewed in consultation with the Office of the Special Master and certified 
by the Compensation and Benefits Committee of the Company's Board of 
Directors. Any such stock may vest only if the employee remains employed by 
the Company on the third anniversary of grant (or, if earlier, upon death or 
disability). The stock shall be transferable only in 25% increments for each 25% 
of TARP obligations repaid by the Company. 

• Other compensation and perquisites. No more than $25,000 in total other 
compensation and perquisites may be provided to any Covered Employee, absent 
exceptional circumstances for good cause shown, as defined by pertinent SEC 
regulations. 

• Supplemental executive retirement plans and non-qualijied deferred 
compensation plans. Following the date of the Determination Memorandum, no 
additional amounts may be accrued under supplemental executive retirement 
plans, and no Company contributions may be made to other “non-qualified 
deferred compensation” plans, as defined by pertinent SEC regulations, 

• Qualified Plans. For the avoidance of doubt, the Special Master has determined 
that participation by the Covered Employees in tax-qualified retirement, health 
and welfare, and similar plans is consistent with the Public Interest Standard. 
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3. Chrysler Group, LLC 
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DEPARTMENT OF THE TREASURY 

WASHINGTON, D.C. 20220 


October 22, 2009 


Ms. Nancy Rae 

Executive Vice President, Human Resources 

Chrysler Group, LLC 

1000 Chrysler Drive 

CIMS 485-08-96 

Auburn Hills, MI 48326-2766 

Re: Proposed Compensation Payments and 

Structures for Senior Executive Officers and 
Most Highly Compensated Employees 


Dear M.s. Rae; 

Pursuant to the Department of the Treasury's Interim Final Rule on TARP 
Standards for Compensation and Cotporate Governance, the Office of the Special Master 
has completed its review of your 2009 compensation submission on behalf of the senior 
executive officers and certain most highly compensated employees of Chrysler Group, 
LLC ("Chrysler"). Attached as Annex A is a Determination Memorandum (accompanied 
by Exhibits I and //) providing the determinations of the Special Ma.ster with respect to 
2009 compensation for those employees. 31 C.F.R. § 30.16(a)(3). 

The Interim Final Rule requires the Special Master to determine whether the 
compensation .structure for each senior executive officer and certain most highly 
compensated employees "will or may result in payments inconsistent with the purposes 
of section 111 of EESA or TARP. or | is | otherwise contrary to the public interest.” Id, 

!j 30. i6(a)(3). The Special Master has determined that, to satisfy this standard, 2009 
compensation for Chrysler's .senior executive officers and certain most highly 
compensated employees generally must comport with the following standards: 

• There can be no guarantee of any "bonus" or "retention” awards among the 
compensation structures approved by the Special Ma.ster. 

• Rather than cash, a significant portion of each individuars base salary will be 
paid in the form of stock. This stock will immediately vest, in accordance with 
the Interim Final Rule, but will only be redeemable in three equal, annual 
installments beginning on the second anniversary of grant, with each installment 
redeemable one year earlier if Chrysler repays its T.ARP obligations. 
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• Base salary paid in cash should not exceed 5500,000 per year, except in 
appropriate cases for good cause shown. 

• Total compensation for each individual must both reflect the individuars value to 
Chrysler and be appropriate when compared with total compensation of persons 
in similar positions or roles at similar entities, and should generally target the 50th 
percentile of total compensation for such similarly situated employees. 

• Employees may be eligible to vest in long-term incentive awards if — and only 
if — objective performance metrics developed and reviewed in consultation with 
the Office of the Special Master are achieved. All such awards must be payable 
in the form of restricted stock that will be forfeited unless the employee stays with 
Chrysler for at least three years following grant and may only be redeemed in 
25% installments for each 25% installments of Chrysler’s TARP obligations that 
are repaid. Such long-term incentive awards may not exceed one-third of total 
annual compensation. 

• Any and all incentive compensation paid to employees will be subject to recovery 
or “clawback” if the payments are based on materially inaccurate financial 
statements or any other materially inaccurate performance metrics, or if the 
employee is terminated due to misconduct that occurred during the period in 
w'hich the incentive was earned. 

• Any and all “other” compensation and perquisites will not exceed 525,000 for 
each employee (absent exceptional circumstances for good cause shown). 

• No severance benefit to which an employee becomes entitled in the future may 
take into account a cash salary increase, or any payment of stock salary, that the 
Special Master has approved for 2009. 

• No additional amounts in 2009 may be accrued under supplemental executive 
retirement plans or credited by the Company to other "non-qualiFied dcfeiTcd 
compensation” plans after the date of the Determination Memorandum. 

The Special Master has also determined that, in order for the approved 
corapen.sation structures to satisfy the standards of 31 C.F.R. § 30.16(a)(3). Chrysler must 
adopt policies applicable to these employees as follows: 

• The achievement of any performance objectives must be certified by the 
Compensation and Leadership Committee of Chrysler's Board of Directors, 
which is composed solely of independent directors. These performance 
objectives must be reviewed and approved by the Office of the Special Master. 

• The employees will be prohibited from engaging in any hedging, derivative or 
other transactions that have an equivalent economic effect that would undermine 
the long-term perfomiance incentives created by the compensation structures. 
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• At least once every year, Chrysler’s compensation committee must provide to the 
Department of the Treasury a narrative description identifying each compensation 
plan for its senior executive officers, and explaining how the plan does not 
encourage the senior executive officers to take unnecessary and excessive risks 
that threaten Chrysler’s value. 

These requirements are described in further detail in the attached Determination 
Memorandum. 

The Special Master’s review has been guided by a number of considerations, 
including each of the principles articulated in the Interim Final Rule. Id. § 30.16(b)( 1). 
The following principles were of particular importance to the Special Master in his 
determinations with respect to Chrysler’s compensation structures; 

• Petfonnance-hased compensation. A substantial amount of approved 
compensation depends on Chrysler’s performance, and ties the financial 
incentives of Chrysler employees to the overall performance of the Company. 
Portions of the salary paid to employees under these structures will be paid in the 
form of stock; and, because the stock salary will become transferable only in three 
equal, annual installments beginning on the second anniversary of the date the 
stock salary is earned (with each installment redeemable one year earlier if 
Chrysler repays its TARP obligations), the ultimate value realized by the 
employee will depend on Chrysler’s performance over the long term. Guaranteed 
amounts payable in cash, in contrast, are generally rejected, hi. § 30. 16(b)( 1 )(iv). 

• Taxpayer return. The compensation structures approved by the Special Master 
reflect the need for Chrysler to remain a competitive enterprise and, ultimately, to 
be able to repay T.'kRP obligations. The Special Master has determined that the 
approved compensation structures are competitive when compared to those 
provided to similarly situated employees of similarly situated companies. 

Overall, the compensation structures generally provide for total compensation 
packages that are well below the 50th percentile when compared to such other 
executive officers and employees. Id. 5 30.16(b)( I ){ii). 
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Pursuant to the Interim Final Rule, Chrysler may, within 30 days of the date 
hereof, request in writing that the Special Master reconsider the determinations set forth 
in the Determination Memorandum. If the Chrysler does not request reconsideration 
within 30 days, these initial determinations will be treated as final determinations. Id. 

8 30.16(c)(1), 



y yours. 



Kenneth R. Feinberg 
Office of the Special Master 
for TARP Executive Compensation 


Attachments 

cc: Holly E. Lecse, Esquire 

Lawrence Cagney, Esquire 
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ANNEX A 

DETERMINATION MEMORANDUM 


I. Introduction 

The Emergency Economic Stabilization Act of 2008. as amended by the 
Americati Recovery and Reinvestment Act of 2009 ("EESA"). requires the Secretary of 
the Treasury to establish standards related to executive compensation and coiporate 
governance for financial institutions receiving financial assistance under the Troubled 
Asset Relief Program (“TARP”). Through the Department of the Treasury’s Interim 
Final Rule on TARP Standards for Compensation and Corporate Governance (the 
"Rule”), the Secretary delegated to the Office of the Special Master for TARP Executive 
Compensation (the “Office of the Special Master” or “the Office”) responsibility for 
reviewing compensation stnictures of certain employees at financial institutions that 
received exceptional financial assistance under the TARP (“Exceptional Assistance 
Recipients”). 31 C.F.R. § 30.16(a); id. § 30.16(a)(3). For these employees, the Special 
Master must determine whether the compensation structure will or may result in 
payments “inconsistent with the purposes of .section 111 of EESA or TARP, or [is] 
otherwise contrary to the public interest.” Id. 

Chrysler Group, EEC (“Chrysler” or the “Company”), one of seven Exceptional 
Assi.stance Recipients, has submitted to the Special Master proposed compensation 
stmctures (the "Proposed Structures”) for review pursuant to Section 30,16(a)(3) of the 
Rule. These compensation structures apply to five employees that the Company has 
identified as senior executive officers (the "Senior E.xccutive Officers,” or "SEOs") for 
ptiiposes of the Rule, and 20 employees the Company has identified as among the most 
highly compensated employees of the Company for purposes of the Rule (the “Most 
Highly Compensated Employees,” and, together with the SEOs. tire “Covered 
Employees”). 

The Special Master has completed the review of the Company's Proposed 
Structures for the Covered Employees pursuant to the principles set forth in the Rule. Id. 
§ 30.16(b)( 1 ). This Determination Memorandum sets forth the determinations of the 
Special Master, pursuant to Section 30.16(a)(3) of the Rule, with respect to the Covered 
Employees. 


II. Background 

On June 15. 2009. the Department of the Treasury ("Treasury") promulgated the 
Rule, creating the Office of the Special Master and delineating its respon.sibiliiics. 
Immediately following that date, the Special Ma.ster, and Treasury employees working in 
the Office of the Special Master, conducted extensive discussions with Chrysler officials. 
During these discussions, the Office of the Special Master informed Chrysler about the 
nature of the Office’s work and the authority of the Special Master under the Rule. These 
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discussions continued for a period of months, during which the Special Master and 
Chrysler explored potential compensation stniaures for the Covered Employees. 

The Rule requires that each Exceptional Assistance Recipient submit proposed 
compensation stmctures for each Senior Executive Officer and Most Highly 
Compensated Employee no later than August 14,2009. 31 C.F.R. § 30. 16(a)(3). On July 
20. 2009, the Special Master requested from each Exceptional Assistance Recipient, 
including Chrysler, certain data and documentary information necessary to facilitate the 
Special Master’s review of the Company’s compensation structures. The request 
required Chrysler to submit data describing its proposals, and the payments that would 
result from the Proposed Structures, concerning each Covered Employee. 

In addition, the Rule authorizes the Special Master to request information from an 
Exceptional Assistance Recipient “under such procedures as the Special Master may 
determine.” Id. § 30.16(d). Chrysler was required to submit competitive market data 
indicating how the amounts payable under Chrysler’s Proposed Structures relate to the 
amounts paid to persons in similar positions or roles at similar entities. Chrysler was also 
required to submit a range of documentation, including information related to proposed 
performance metrics, internal policies designed to curb excessive risk, and certain 
previously existing compensation plans and agreements. 

Chrysler submitted this information to the Office of the Special Master on August 
14, 2009. Following a preliminary review of the submission, and the submission of 
certain additional information, on August 31, 2009, the Special Master detennined that 
Chrysler’s submission was substantially complete for puiposes of the Rule. Id. § 

30. 16(a)(3). The Office of the Special Master then commenced a formal review of 
Chryslerhs proposal for the Coveted Employees. The Rule provides that the Special 
Master is required to issue a compensation determination within 60 days of a 
substantially complete submission. Id. § 30.16(a)(3). 

The Office of the Special Master's review of the Company's proposals was aided 
by analysis from a number of internal and external sources, including: 

• Treasury personnel detailed to the Office of the Special Master, including 
executive compensation specialists with significant experience in reviewing, 
analyzing, designing and administering executive compensation plans, and 
attorneys with experience in matters related to executive compensation; 

• Competitive market data provided by the Company in connection with its 
submissions to the Office of the Special Master; 

• External information on comparable compensation structures extracted from the 
U.S. Mercer Benchmark Datahase-E.\:eciitive\ 

• External information on comparable compensation structures extracted from 
Equilar’s E.xecuti\elnsiiiht database (which includes information drawn from 
publicly filed proxy statements) and Equilar's Top 25 Survey Summary Report 
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(which includes information from a survey on the pay of highly compensated 
employees); 

• Consultation with Lucian A. Bebchuk, a world-renowmed expert in executive 
compensation and the William J. Friedman and Alicia Townsend Friedman 
Professor of Law, Economics, and Finance and Director of the Program on 
Corporate Governance at Harvard Law School; and 

• Consultation with Kevin J. Murphy, a world-renowned expert in executive 
compensation and the Kenneth L. Trefftzs Chair in Finance in the department of 
finance and business economics at the University of Southern California’s 
Marshall School of Business. 

The Special Master considered these views, in light of the statutory and regulatory 
standards described in Part III below, when evaluating the Company's proposed 
compensation structures for the Covered Employees for 2009, 


ril. Statltorv and Regulatory Standards 

The Rule requires that the Special Master determine for each of the Covered 
Employees whether Chrysler's proposals, including amounts payable or potentially 
payable under the compensation structure, “will or may result in payments that are 
inconsi.stent with the purposes of section 1 1 1 of EESA or TARP, or [is] otherwise 
contrary to the public interest.” 31 C.F.R. § 30.16(a)(3) (as applied to Covered 
Employees of Exceptional Assistance Recipients, the “Public Interest Standard"). 
Regulations promulgated pursuant to the Rule require that the Special Master consider six 
principles when making these compensation determinations; 

(1) Risk. The compensation structure .should avoid incentives which encourage 
executive officers and employees to take unnecessary or exce.ssive risks that could 
threaten the value of the exceptional assistance recipient, including incentives that 
reward employees for short-term or temporary increases in value or performance; 
or similar measures that may undercut the long-term value of the exceptional 
assistance recipient. Compensation packages should be aligned w ith sound risk 
management. Id. § 30, 16(b)(lKi). 

(2) Taxpayer return. The compensation structure and amount payable should reflect 
the need for the exceptional a.ssistance recipient to remain a competitive 
enterprise, to retain and recruit talented employees w'ho will contribute to the 
recipient's future success, so that the Company will ultimately be able to repay its 
TARP obligations. Id. 5) 30.16(b)(l)(ii). 

(3) Appropriate allocation. The compensation structure should appropriately allocate 
the components of compen.sation such as salary and short-term and long-term 
performance incentives, as well as the extent to which compensation is provided 
in cash, equity, or other types of compen.sation such as executive pensions, or 
other benefits or perquisites, ba.sed on the specific role of the employee and other 
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relevant circumstances, including the nature and amount of cuiTent compensation, 
deferred compensation, or other compensation and benefits previously paid or 
awarded. Id. § 30.16(b)(l)(iit). 

(4) Performance-based compensiitum. An appropriate portion of the compensation 
should be performance-based over a relevant performance period. Performance- 

, based compensation should be determined through tailored metrics that 
encompass individual performance and/or the performance of the Exceptional 
Assistance Recipient or a relevant business unit taking into consideration specific 
business objectives. Performance metrics may relate to employee compliance 
with relevant corporate policies. In addition, the likelihood of meeting the 
performance metrics should not be so great that the arrangement fails to provide 
an adequate incentive for the employee to perform, and perfoimance metrics 
should be measurable, enforceable, and actually enforced if not met. Id. § 
30.16(b)(lXiv). 

(5) Comparable structures and payments. The compensation structure, and amount 
payable where applicable, should be consistent with, and not excessive taking into 
account, compensation structures and amounts for persons in similar positions or 
roles at similar entities that are similarly situated, including, as applicable, entities 
competing in the same markets and similarly situated entities that are financially 
distressed or that are contemplating or undergoing reorganization. Id. § 
30.16(bKl)(v). 

(6) Employee contribution to TARP recipient value. The compensation structure and 
amount payable should reflect the cinxent or prospective contributions of an 
employee to the value of the exceptional assistance recipient, taking into account 
multiple factors such as revenue production, specific expertise, compliance with 
company policy and regulation (including risk management), and coiporate 
leadership. a.s well as the role the employee may have had with respect to any 
change in the financial health or competitive position of the recipient. Id. S 
30,16(b)(l)(vi). 

The Rule provides that the Special Master shall have discretion to determine the 
appropriate weight or relevance of a particular principle depending on the facts and 
circumstances sumounding the compensation structure or payment for a particular 
employee. Id. S 30.16(b). To the extent two or more principles may appear inconsistent 
in a particular situation, the Rule requires that the Special Master exercise his discretion 
in determining the relative weight to be accorded to each principle. Id. 

The Rule provides (hat the Special Master may, in the course of applying these 
principles, take into account other compensation structures and other compensation 
earned, accrued, or paid, including compensation and compensation structures that are 
not subject to the restrictions of section 1 1 1 of EESA. For example, the Special Master 
may consider payments obligated to be made by the Company pursuant to certain legally 
binding rights under valid written employment contracts entered into prior to enactment 
of the statute and the accompanying Rule. Id. § 30. 16(aK3). 
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IV. Compensation Structures and Payments 
A. Chrysler Propo.sals 

Chrj'sler provided the Office of the Special Master with detailed infonnation 
concerning its proposals for the Covered Employee.s. including amounts potentially 
payable under the compensation structure for each Covered Employee. 

Chrysler supported its proposal with detailed assessments of each Covered 
Employee’s tenure and responsibilities at the Company and historical compensation 
staicture. The submission also included market data that, according to the Company, 
indicated that the amounts potentially payable to each employee were comparable to the 
compensation payable to persons in similar positions or roles at a “peer group” of entities 
selected by the Company. 

1. Chief Executive Officer 

Chrysier’s chief executive officer (the “CEO") also serves as the chief executive 
officer of Fiat S.p.A, a minority shareholder of the Company. Fiat, according to the 
Company’s submission, has and will continue to provide for the CEO’s 2009 
compensation, and Chrysler has not proposed to pay him any compensation whatsoever 
in 2009. 


2. Covered Employees Generally 

Chrysler’s proposals for this group of Covered Employees, (which excludes the 
CEO and three departing employees, who are covered separately below), ranged from 
S3 1 1 .503 to S7 19.340 and consisted of three primary components — cash salaries, stock 
salaries, and annual long-term incentive awards — plus additional payments in the form of 
"non-qualified deferred compensation” accruals, perquisites, and “other” compensation. 

a. Cash Salary 

Chrysler proposed increasing the cash salary of these Covered Employees to 
amiualized amounts ranging from $276,672 to S603.000. The Company’s proposal 
asserted that cash salaries at such levels could be justified by reference to the 
compensation of persons in similar positions or roles at similar entities. 

h. Stock Salary 

Chrysler proposed that,these Covered Employees receive 20% of their total 
salaries going forward as stock salary, in annualized amounts ranging from $56,000 to 
S 1 22.000 on an annual basis. On each regular payroll date. Covered Employees would 
e,am fully vested “deferred phantom units,” each representing an equal portion of the 
Company’s equity, which would then .settle in two tranches of 50% each on the second 
and third anniversaries of the grant date, respectively. 
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c. Annual Long-Term Incentive Awards 

Chrysler proposed that these Covered Employees be eligible for annual long-term 
incentive awards equal to one third of total compensation received from and after 
September I, 2009, with total potential values ranging from $56,001 to S 122.002, 

Awards would be paid in the form of ■‘long-term restricted .stock” with 25% vesting after 
two years of service and 75% vesting on the later to occur of the second anniversary of 
the grant date or a public offering by the Company. Actual payment would be made in 
25% installment.s for each 25% repayment of the Company's TARP obligations. 

d. “Other" Compensation and Perquisites 

Chrysler proposed payments of “other” compensation, as well as perquisites, to 
the Covered Employees. These proposed payments varied in value. 

e. Non-Oualified Deferred Compensation 

Chi 7 sler also proposed that certain Covered Employees receive compensation in 
the form of accruals under a "non-qualified defeired compensation” plan. 

B. Determinations of the Special Master 

The Special Master has reviewed the Proposed Structures in detail by application 
of the principles set forth in the Rule and described in Part 111 above. In light of this 
review and analysi.s, the Special Master has determined that both the structural design of 
Chrysler's proposals and the amounts potentially payable to Covered Employees under 
the proposals would be inconsistent with the Public Interest Standard and. therefore, 
require modification. 

The Special Master has determined, in light of the considerations that follow, that 
the compensation structures described in Exhibits I and // to thi.s Determination 
Memorandum will not. by virtue of cither their .structural design or the amounts 
potentially payable under them, re.sult in payments inconsistent with the Public Interest 
Standard. 


1. Chief Executive Officer 

Because they are provided by a minority shareholder of the company, the 
proposals for Chrysler's CEO and amounts potentially payable under such structures, 
which would generally be subject to the Special .Master's review and analysis, are instead 
outside the Special Master’s purview. As a re.sult. the Special Master has made no 
determination as to whether any payments made or proposed to be made to Chrysler’s 
CEO are consistent with the Public Interest Standard. 31 C.F.R. 5 30.1. 
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The Special Master reviewed the cash salary proposals in light of the principle 
that compensation stnictures should generally be comparable to "compensation structures 
and amounts for persons in similar positions or roles at similar entities." Id. 

§ 30. 16(b)( 1 )( v). The Special Master has concluded generally that cash salaries for 
employees at Exceptional Assistance Recipients, cash salaries should generally target the 
50th percentile because such levels of cash salaries balance the need to attract and retain 
talent with the need for compensation stmctiires that reflect the circumstances of 
Exceptional ,'\.ssi.stance Recipients 

The Special Master made use of the resources described in Part II and concluded 
that Chrysler’s proposal would generally deliver cash salaries that would place the 
Covered Executives at or below the 50th percentile of compensation provided to persons 
in similar positions or roles at similar entities. 

In addition, because ca.sh salaries do not create incentives for employees to pursue 
long-term value creation or financial stability, the amount of cash salary provided to a 
Covered Employee must be considered in comparison to the portion of compensation that 
is "performance-based over a relevant performance period." Id. § 30.16(b)(l)(iv). The 
Special Ma.ster has concluded that the portion of the Covered Employee’s compensation 
that is not performance-based and should instead be allocated to ca.sh salary should in 
most cases not exceed $500,000. See id. § 30.16(b)(n(iii). 

As described in further detail in Exhibits I and //. the ca.sh salaries that the 
Special Master has determined to be consistent with the Public Interest Standard compare 
appropriately to those paid to persons in similar positions or roles at similar entities, and 
are generally less than $500,000, 

b. Stock Salary 

The Special Ma.ster reviewed the amount of stock salary Chrysler proposed to pay 
the Covered Employees. This review was analogous to the comparative review of 
proposed cash salaries, described above. The Special Master detennined that Chrysler’s 
stock salaiy proposal would convey amounts of equity compensation in 2009 that would 
place the Covered Employees at or below the 50th percentile of compensation provided 
to persons in similar positions or roles at similar entities. These amounts are described in 
further detail in Exhibits I and II. 

The Special Master also reviewed the stmeture of Chrysler's stock salary 
proposal. The Rule requires that the Special Master consider whether an appropriate 
portion of an employee’s compensation is allocated to long-term incentives Id. § 

30. 16(b){ l )(iii). Stock salary that can be liquidated too soon would not be performance- 
based over the relevant performance period to provide such a long-term incentive. See 
Id. § 30.l6(bK l)(iv). Instead, such stock salary could incentivize employees to pursue 
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short-term results instead of long-term value creation by paying excessive benefits to 
employees for short-term increases in share price. See Id. § 30. 16{b)(l )(i). Under the 
Company’s proposal. 50% of stock salary would be redeemable by the employee after 
two years and the remaining 50% of stock salary would be redeemable after three years, 
which the Special Master has concluded is an insufficient holding period to provide an 
appropriate long-term incentive and could result in payments that would be inconsistent 
w ith the Public Interest Standard. Accordingly, as described in Exhibits I and II, the 
compensation structures the Special Master has determined to be consistent with the 
Public Interest Standard require that stock salary become redeemable in three equal, 
annual installments beginning on the second anniversary of grant, with each installment 
redeemable one year earlier if Chrysler repays its TARP obligations. 

c. Annual Lona-Term Incentive Awards 

The Special Master reviewed Chrysler’s proposed annual long-term incentive 
awards in light of the principle that performance-based compensation should be based on 
"performance metrics [that are) measurable, enforceable, and actually enforced if not 
met.” Id. S 30. 16(b)( 1 )(iv). Although Chrysler’s propo.sal for the ve.sting condition for 
75% of the annual-incentive awards was based on a substantial goal related to the 
performance of the Company, id.. 25% of the awards required only continued 
employment for two years. A two-year seiwice requirement does not provide Covered 
Employees with tailored metrics that encompass individual performance. Id. In 
addition, in light of recently adopted international standards providing that incentive 
compensation should be payable over a period of three years and the Rule's requirement 
that performance-based compensation be payable "over a relevant performance period," 
id., the Special Master has concluded that awards of long-term restricted stock should not 
ve.st unless the employee remains employed through the third amtiversary of grant. 

As described in Exhibits I and II, the stmetures the Special Master has 
determined to be consistent with the Public Interest Standard include an annual long-term 
incentive award payable only upon the achievement of specified, objective performance 
criteria that have been developed and reviewed in consultation with the Office of the 
Special Master, and that will not vest unless the employee remains employed until the 
third anniversary of grant. In addition, as required by the Rule, these awards may only be 
redeemed in 25% installments for each 25% of Chrysler's TARP obligations that are 
repaid. 


d. "Other" Compensation and Perquisites 

Chrysler proposed payments of "other" compensation, as well as perquisites, to 
the Covered Employees. The Special Master has concluded that, absent special 
justification, employees — not the Company — generally should he responsible for paying 
personal expenses, and that significant portions of compensation structures should not be 
allocated to such perquisites and “other" compensation. See id. S30. 16(b)( 1 Kiii). 

The Rule requires that each Exceptional Assistance Recipient annually disclose to 
Treasury any perquisites where the total value for any Senior Executive Officer or Most 
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Highly Compensated Employee exceeds S25,000. An express justification for offering 
these benefits must also be disclosed. Accordingly, as described in Exhibits I and IE the 
compensation structures the Special Master has determined to be consistent with the 
Public Interest Standard provide no more than S25.000 in “other” compensation and 
perquisites to each of these employees. Any e.xceptions to this limitation will require that 
the Company provide to the Office of the Special Master an independent justification for 
the payment that is satisfactory to the Special Master. To the extent that payments 
exceeding this limitation have already been made to a Covered Employee in 2009, those 
amounts should be promptly returned to the Company. 

e. Non-Oualified Deferred Compensation 

Chrysler also proposed that certain Covered Employees receive compensation in 
the form of accruals under a “non-qualified deferred compensation” plan. In such plans, 
employers periodically credit employees with an entitlement to post-retirement payments. 
Over time, these credits accumulate and employees may become entitled to substantial 
cash guarantees payable on retirement — in addition to any payments provided under 
retirement plans maintained for employees generally. 

The Special Master has concluded that the primary portion of a Covered 
Employee’s compensation package should be allocated to compensation structures that 
are “perfonnance-ba.sed over a relevant performance period." Id. § 30. 16(b)(l)(iv). 
Payments under the Company's “non-qualified deferred compensation” plans do not 
depend upon “individual performance and/or the performance of the [Company | or a 
relevant busines.s unit,” id.\ instead, such accruals are simply guaranteed cash payments 
from the Company in the future. 

Covered Employees should fund their retirements using wealth accumulated 
based on Company performance while they are employed, rather than being guaranteed 
substantial retirement benefits by the Company regardless of Company performance 
during and after their tenures. Accordingly, as described in Exhibits I and IE the 
compensation structures the Special Master has determined to be consistent with the 
Public Interest Standard prohibit further 2009 accmals for Covered Employees under 
supplemental retirement plans or Company credits to other “non-qualified deferred 
compensation" plans following the date of this Determination Memorandum. 

In addition. Chrysler proposed that amounts already accrued by the Covered 
Employees in 2009 under executive retirement plans be paid out to the employees in 
January 2010. Such payments would effectively constitute a short-term cash guarantee 
that is not “performance-based over a relevant performance period,” 31 C.F.R. 

S 30. 1 6(b)( 1 Kiv), The Special .Master has determined that the proposed timing of the 
payment of the existing retirement accmals is not consistent with the Public Interest 
Standard and that modifying the existing retirement accruals to provide for payment on a 
post-retirement basis would be consistent with the Public Interest Standard. 
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The Special Master has concluded that air increase in the amounts payable under 
these arrangements would be inconsistent with the principle that compensation should be 
performance-based, id. § 30.16(b)(l)(iv), and that payments should be appropriately 
allocated among the elements of compeasation, id. § 30,16(b)(l)(iii). Accordingly, for 
the compensation structures described in Exhibits I and II. to be consistent with the 
Public Interest Standard, the Company must ensure that 2009 compensation stmctures for 
these executives do not result in an increase in the amounts payable pursuant to these 
arrangements. 


3. Departing Employees 

Chrysler has also proposed that three Covered Employees whose employment will 
terminate prior to December 31, 2009, should receive only continuation of their existing 
cash salaries until their date of departure. With respect to two of those employees, the 
Special Master has determined that cash salaries through the date of the termination of 
employment, and payment of up to $25,000 in perquisites and “other” compensation are 
consistent with the Public Interest Standard. No other payments to these employees of 
any kind w'ould be consistent with the Public Interest Standard. Any exceptions to this 
limitation will require that the Company provide to the Office of the Special Master an 
independent justification for the payment that is satisfactory to the Special Master. 

With respect to the third Covered Employee, who has an annual cash salary of 
$2,583,336, the Special Master has determined that, in light of “compensation earned, 
accrued, or paid” to this employee in 2009, id. § 30,16(a)(3), the payment of any 
additional cash after the date of this Determination Memorandum would be inconsistent 
with the Public interest. 


V. Corporate Gover.na.\ce 

As noted in Part IV above, the Rule requires the Special Master to consider the 
extent to which compensation stmctures are “performance-based over a relevant 
performance period," 3! C.F.R. S 30. !6(b)( l)(iv). In light of the importance of this 
principle, the Company must take certain additional corporate governance steps, 
including those required by the Rule, to ensure that the compensation structures for the 
Covered Employees, and the amounts payable or potentially payable under those 
structures, are consistent with the Public Interest Standard. 

.4. Requirements Relating to Cnmoensalion Structures 

In order to ensure that objective compensation performance criteria are 
“measurable, enforceable, and actually enforced if not met," id. § 30.!6(b)( I )(iv), long- 
term incentive awards may not vest unless the Company’s compensation committee 
determines that the applicable level of performance — as measured against objective 
performance criteria that the compensation committee has developed and reviewed in 
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consultation with the Office of the Special Master — has been met, Tliis determination 
must be certified by the compensation committee to the Office of the Special Master or, 
subject to the approval of the Special Master, in such other manner as is determined by 
the compensation committee. 

In addition, as noted in Pan IV, above and described in Exhibits I and II. the 
structures determined by the Special Master to be consistent with the Public Interest 
Standard include grants of stock in the Company. It is critical that these compensation 
structures achieve the Rule's objective of “appropriate[ly| allocat[ingl the components of 
compensation [including] long-term incentives, as well as the extent to which 
compensation is provided in... equity,” iJ. § 30. l6(bXiii). 

The Company must have in effect a policy that would prohibit an employee from 
engaging in hedging, derivative or other transactions that have an economically similar 
effect that would undermine the incentives created by the compensation structures set 
forth 'm Exhibits I and II. Such transactions would be contrary to the principles set forth 
in the Rule, 

B. Additional Requirements 

In addition to the requirements set forth above, pursuant to the requirements of the 
Rule, the Company is required to institute the following cotporate governance reforms: 

(1) Compensation Committee: Ri.sk Review. Chrysler must maintain a compensation 
committee comprised exclusively of independent directors. Every six months, the 
committee must di.scuss. evaluate, and review with the Company’s senior risk 
officers any risks that could threaten the value of the Company. In pailicular, the 
committee must meet every six months to discuss, evaluate, and review the terms 
of each employee compensation plan to identify and limit the features in (1) SEO 
compensation plans that could lead SEOs to take unnecessary and excessive risks 
that threaten the value of the Company; (2) SEO or other employee compensation 
plans that could encourage behavior focused on short-term results atid not on 
long-term value creation; and (3) employees’ compensation plans that could 
encourage the manipulation of the Company’s reported earnings to enhance the 
compensation of any of the employees, id. § 30.4; id. § 30.5. 

(2) Disclosure with Respect to Compensation Consultants. The compensation 
committee must disclose to Treasury an annual nanative description of whether 
the Company, its Board of Directors, or the committee has engaged a 
compensation consultant during the past tliree years. If so. the compensation 
committee must detail the types of .services provided by the compensation 
consultant or any affiliate, including any "benchmarking" or comparisons 
employed to identify certain percentile levels of compensation. Id. § 30. 1 1(c). 

(3) Disclosure of Perquisites. As noted in Part IV, Chrysler must provide to 
Treasury an annual disclosure of any perquisite whose total value for Chrysler’s 
fiscal year exceeds $25,000 for each of the Covered Employees. Chrysler must 
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provide a narrative description of the amount and nature of these perquisites, the 
recipient of these perquisites, and a justification for offering these perquisites 
(including a justification for offering the perquisite, and not only for offering the 
perquisite with a value that exceeds $25,0(X)). Id. § 30.1 1(b). 

(4) Clawlyack. Chrysler must ensure that any incentive award paid to a Covered 
Employee is subject to a clawback if the award was based on materially 
inaccurate financial statements (which includes, but is not limited to, statements 
of earnings, revenues, or gains) or any other materially inaccurate perfonnance 
metric criteria. Clirysler must exercise its clawback rights except to the extent 
that it is unreasonable to do so. Id. § 30.8. 

(5) Policy Addre.^.dng E.xce.s.m>e or Luxury E.xpenditures. Chrysler was required to 
adopt an excessive or luxury expenditures policy, provide that policy to Treasury, 
and post it on the Company’s website. If Chrysier's board of directors makes any 
material amendments to this policy, within ninety days of the adoption of the 
amended policy, the board of directors must provide the amended policy to 
Treasury and post the amended policy on its Internet website. Id. 1} 30.12. 

(6) Prohibition on Tax Gross-Ups. Except as explicitly permitted under the Rule, 
Chrysler is prohibited from providing (formally or informally) tax gross-ups to 
any of the Covered Employees, hi S 30.1 1(d). 

(7) CEO and CFO Certification. Chrysier’s CEO and chief financial officer must 
provide written certification of Chrysier’s compliance with the various 
requirements of section 1 1 1 of EES A. The precise nature of the required 

. certification is identified in the Rule. Id. § .30.15 Appx. A. 


VI. Conclusion 

The Special Master has reviewed the Proposed Structures for the Covered 
Employees for 2009 in light of the principles set forth at 31 C.F.R. § 30.16(b). On the 
basis of that review, the Special Master has determined that the Proposed Structures 
submitted by Chrysler require modification in order to meet the Public Interest Standard, 

The Special Master has separately reviewed the compensation structure.s set forth 
in Exhibits I and II, in light of the principles set forth at 3 1 C.F.R. § 30. 16(b). Pursuant 
to the authority vested in the Special Master by the Rule, and in accordance with Section 
30.16(a)(3) thereof, the Special Master hereby determines that the compensation 
structures set forth in Exhibits I and II. including the amounts payable or potentially 
payable under such compensation structures, will not result in payments that are 
inconsistent with the purposes of section 1 1 1 of EESA or the TARP. and will not 
otherwise be contrary to the public interest. 

Pursuant to the Interim Final Rule. Chrysler may, within 30 days of the date 
hereof, request in writing that the Special Master reconsider the detemiinations set forth 
in this Determination Memorandum. The request for reconsideration must specify a 
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factual error or relevant new information not previously considered, and must 
demonstrate that such error or lack of information resulted in a material error in the initial 
determinations. If Chrysler does not request reconsideration within 30 days, the 
deteiTninations set forth herein will be treated as final determinations. 3 1 C.F.R. 

§ 30.16(c)(1). 

The foregoing determinations are limited to the compensation structures described 
in Exhibits I and II, and shall not be relied upon with respect to any other employee. The 
determinations are limited to the authority vested in the Special Master by Section 
30.16(a)(3) of the Rule, and shall not constitute, or be construed to constitute, the 
judgment of the Office of the Special Master or Treasury with respect to the compliance 
of any compensation stmeture with any other provision of the Rule. Moreover, this 
Determination Memorandum has relied upon, and is qualified in its entirety by, the 
accuracy of the materials submitted by Chrysler to the Office of the Special Master, and 
the absence of any material misstatement or omission in such materials. 

Finally, the foregoing determinations are limited to the compensation structures 
described herein, and no further compensation of any kind payable to any Covered 
Employee without the prior approval of the Special Master would be consistent with the 
Public Interest Standard. 
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EXHIBIT! 

COVTREI) EMPLimiES 
2009 Con^nsution 


Company Name; Chrysler (rroup I-LC 


Kmployee ID 

Cash Salary 

f Rate gthiig 
iorward.) 

Stock Salary 
{Performance based; 
The stock vests at grant 
and is redeemable in 
three equal, annual 
installments beginning on 
the 2nd anniversary of 
.gram.) 

I.ong'Tcrm Restricted .Stock 

(Performanee ha.sed: Awarded 

bicsed on achievement itf 
objective performance gt«ls. 
Vests after 3 years of service. 
Transfenihilty dependent on 
TARP repayrrtent.) 

Total Direct 
Compen.sat)on 

{Cash salary paid to 
date plii.s two iixjmhs at 
new run rate + suvk 
salary + luiig-ienn 
restricted stock.) 

TRPtXd 

$0 

SO 

SO 

SO 

TRPa)2 

S50().000 

S34.00I 

SJ02.{X)2 

S644..t.l6 

TRP(X)3 

SO 

SO 

SO 

S2. 1.50.000 

TRPtXU 

S4«5.(XX) 

S 19725.3 

SO 

S694.756 

TRP0i)5 

S485.a>} 

SH)5.(XX) 

S 107 ,002 

S626.I75 

TRPfX)6 

S45.S.000 

S84.(XXJ 

S102.(X)2 

Sb20.I75 

TRP<X)7 

S44(}.(XX) 

S29_TU 

S88,(.X)2 

S.5().3,I69 

TRPtXW 

S4.35-(0) 

S29.U()I 

S87.(K)2 

S'«i3203 

TRPfXW 

S4t(UXX) 

S272.34 

S82.CX12 

S490.169 

TRPOJO 

S4t(UK)0 

S27J34 

SK2.CX)2 

S5t!.003 

TRPOll 

S410.(KX) 

S272.34 

S82.(X)2 

S5 11.003 

TRP0I2 


S27.(K)0 

S8i.001 

S.508.83.5 

TRP01.3 

S4(XUK)a 

SO 

SO 

S, 391 .607 




S77,1X)2 

S.503.393 

TRP0I5 

S.i70.{XXl 

SO 

SO 

S365.H,t.3 

TRP016 

S.'>35.(X)0 

5222.14 

S67.(X)2 

S4 16.00.3 

TRP()17 

S.DS.OOO 

S:i.(XX) 

S6.3.CX)I 

S.3tW.K35 

TRPOia 

S3I5,IXX} 

s:uxx) 

S()3.0Ui 

S.35724i 

TRP019 

S,1 10.700 

S20.7I4 

Sft2.l41 

S.5K9288 

TRP()20 

.S3I0,(XX) 

S2t>4)<>7 

S62.CX}2 

S.3«0.16^) 

TRP021 

S295.tXX3 

S 19.(107 

S59.{XJi 

S.36920! 

TRP022 

S2^«).tXX) 

51^2.34 

S.5X.(X)I 

S3.34.018 

TRP02.1 

S280.1XXI 

SiX4)67 

S5f>.(X)l 

S 3.50201 

TRP()24 

S’.SO.iXX) 

Sl«.()ft7 

S.^fiXXO 

5.3.50201 

TRP()25 

S.IKUXX) 

S2(Ui67 

S(2.{X)2 

S.3.50.,3 3f, 


Comparison of 2009 (.'onverKation to I'rior Years: 2UU7 & 2008 Con^nsution 


2008 Ca.>h decreased by Si .5M or 1 7 ‘)'.r 

T('Uil Direct Cumpcnsjiion iocivascdby $2. 1 M or 24. 2'?' 

2007 Cash increased by S<19M <»r 14.0'^ 

ToUil Direct Conipcasa(k»n increased by S4.5M or 72..^% 


Note: 1: .Amomils rctlecled iti iliis E.stiihii tfo tkm B>cfciile amonms the Company has asserted to he payable pfir'^naiu to legally 
biiuliitg rigltts under v.t!kl entpkiynk'nt contracts, see M C.F.R. .'?0. K>eH2). 

Note: 2; The lotai number of'Covereil Employees may be less ihan 25 because ot'tenninaiKxis. departures and rctireiix-nts 
ai'ter Jamiao' !.2(4W. 
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EXHIBIT II 

TERxMS AND CONDITIONS OF PAYMENTS AND STRUCTURES 
CONSISTENT WITH THE PUBLIC INTEREST STANDARD 

The following general terms and conditions shall govern the compensation 
stnictures described in Exhibit 1 . The Special Master’s determination that those 
structures are consistent with the Public Interest Standard is qualified in its entirety by the 
Company's adherence to these terms and conditions. 

• Cash base salary. Cash base salaries reflect the go-forward rate for the employee 
effective as of November 1, 2009. Compensation paid in the fonn of cash base 
salary prior to that date in accordance with the terms of employment as of June 
14, 2009 shall be permitted unless otherwise noted. 3 1 C.F.R. S 30.16(a){3)(iii). 

• Stock salary. Rates of stock salary grants reflect full-year values. Because this is 
a new compensation element, the amounts are payable on a nunc pro nine basis 
effective January 1. 2009. Stock salary must be determined as a dollar amount 
through the date salary is earned, be accrued at the same time or times as the 
salary would otherwise be paid in cash, and vest immediately upon grant, with the 
number of units based on the fair market value on the date of award. Stock 
granted as stock salary may only be redeemed in three equal, annual installments 
beginning on the second anniversary of grant, with each installment redeemable 
one year early if TARP obligations are repaid. 

• Long-term restricted stock. Long-term restricted stock may be granted upon the 
achievement of specified, objective performance criteria that have been developed 
and reviewed in consultation with the Office of the Special Master and certified 
by the Company’s compensation committee. Any such slock may vest only if the 
employee remains employed by the Company on the third anniversary of grant 
(or, if earlier, upon death or disability). The stock shall be transferable only in 
23% increments for each 25% of TARP obligations repaid by the Company. 

• Other compensation and perquisites. No more than $25,000 in total other 
compensation and perquisites may be provided to any Covered Employee, absent 
exceptional circumstances for good cause shown, as defined by pertinent SEC 
regulations. 

• Supplemental executive retirement plans and non-qualijied deferred 
compensation plans. Following the date of the Determination Memorandum, no 
additional amounts may be accrued under supplemental executive retirement 
plans, and no Company contributions may be made to other “non-qtialified 
deferred compensation” plans, as defined by pertinent SEC regulations. 

• Qualified Plans. For the avoidance of doubt, the Special Master has determined 
that participation by the Covered Employees in tax-qualified retirement, health 
and welfare, and similar plans is consi.stent with the Public Interest Standard. 
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4. Chrysler Financial 
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DEPARTMENT OF THE TREASURY 

WASHINGTON, D.C, 20220 


October 22. 2009 


Ms. Tr,icy Hackman, Esquire 

Vice President. General Counsel and Secretary 

Chrysler Financial 

27777 Inkster Road 

CIMS 405-27-16 

Farmington Hills, MI 4S3.74 

Re: Proposed Compensation Payments and 

Structures for Senior Executive Officers and 
Most Highly Compensated Employees 

Dear Ms. Hackman: 

Pursuant to the Department of the Treasury's Interim Final Rule on TARP 
Standards for Compensation and Corporate Governance, the Office of the Special Master 
has completed its review of your 2009 compensation submission on behalf of the senior 
executive officers and certain most highly compensated employees of Chrysler Financial. 
Attached as Annex A is a Detenninalion Memorandum (accompanied by Exhibits I and 
//) providing the determinations of the Special Master with respect to 2009 compensation 
for those employees. 31 C.F.R. !) 30.16(a)(3). 

Pursuant to the Interim Final Rule, the Special Master is required to determine 
whether the compensation structure for each senior executive officer and certain mo.st 
highly compensated employees "will or may result in payments inconsistent with the 
puiposes of section 1 1 1 of EESA or T.ARP, or (isj otherw ise contrary to the public 
iiitere.st." Id. § 30. 16(a)(3). The Special Master has determined that, to satisfy this 
standard. 2009 compensation for Chrysler Financial’s senior executive officers and 
certain most highly compensated employees generally must comport with the following 
important standards: 

• Base salary paid in cash should not exceed S500.000 per year, except in 
appropriate cases for good cause shown. Overall, cash compensation mtist be 
significantly leduced from cash amounts paid in 200H. In Chrysler Financial's 
case, cash compensation for these employees will decrease 30% from 200S levels. 

• Total compensation for each individual must be appropriate when compared with 
total compensation of persons in similar positions or roles at similar entities, and 
should generally target the 50th percentile of total compensation for comparable 
employees. Overall, total coinpeasation must be significantly reduced from the 



amounts paid in 2008. In Chrysler Financial's case, total compensation for these 
employees will decrease 56% from 2008 levels. 

• .Any and all “other” compensation and perquisites will not exceed .$25,000 for 
each employee ( absent exceptional circumstances for good cause shown to the 
satisfaction of the Special Master). 

• No .severance benefit to which an employee becomes entitled in the future may 
take into account a cash salary increase, or any payment of stock salary, that the 
Special Master has approved for 2009. 

The Special Master has also determined that, in order for the approved 
compensation stmetures to satisfy the standards of 31 C.F.R. § 30. i6(a)(3-), Chrysler 
Financial must adopt policies applicable to these employees .as follows: 

• Chrysler Financial may not provide a tax “gross up” of any kind to these 
employees. 

• At least once every year, Chrysler Finaneial's compensation committee must 
provide to the Department of the Treasury a naiTative description identifying each 
compensation plan for its senior executive officers, and explaining how the plan 
does not encourage the senior executive officers to take urmecessary and 
excessive risks that threaten Chrysler Financial’s value. 

These requirements are described in further detail in the attached Determination 
Memorandum. 

The Special Master's review has been guided by a number of considerations, 
including each of the principles articulated in the Interim Final Rule. tcl. § 30. 1 6(b)( I ). 
The following principle was of particular importance to the Special Master in his 
determinations with respect to Chrysler Financial’s compensation structures; 

• Taxpayer return. The compen.sation structures approved by the Special Master 
reflect the need for Chrysler Financial to remain a competitive enteiprise and. 
ultimately, to be able to repay TARP obligations. The Special Master has 
determined that these approved compensation structures are competitive when 
compared with persons in similar positions or roles at similar entities. Overall, 
the compensation structures provide for total compensation packages that target 
the 5()th percentile when compared to such other executive officers and 
employees, hi. S 30. 16(b)( l)(ii). 
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Pursuant to the Interim Final Rule, Chrysler Financial may, within 30 days of the 
date hereof, request in wa iting that the Special Ma.ster reconsider the determinations set 
forth in Annex A. If Chrysler Financial does not request reconsideration within 30 days, 
these initial determinations will be treated as final determinations. Id. i) 30,16(c)( 1 ). 



Kenneth R. Feinberg 
Office of the Special 
for TARP Executive 


Master 

Compensation 


Attachments 


cc: Thomas F. Oilman 
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ANNEX A 

DETERMINATION MEMOR.ANDUM 

I. INTRODUCTION' 

The Emergency Economic Stabilization Act of 2008, as amended by the 
American Recovery and Reinvestment Act of 2009 (“EESA”), requires the Secretary of 
the Treasury to establish standards related to executive compensation and corporate 
governance for financial institutions receiving financial assistance under the Troubled 
Asset Relief Program (“TARP”). Through the Department of the Treasury's Interim 
Final Rule on TARP Standards for Compensation and Corporate Governance (the 
"Rule"), the Secretary delegated to the Office of the Special Master for TARP Executive 
Compensation (the "Office of the Special Master” or. the "Office'') responsibility for 
reviewing compensation structures of certain employees at financial institutions that 
received exceptional financial assistance under the TARP ("Exceptional Assistance 
Recipients"), 3 1 C.F.R. § 30.16(a); id. § 30. 16(a)(3). For these employees, the Special 
Master must determine whether the compensation structure will or may result in 
payments "inconsistent with the puiposes of section 1 1 1 of EESA orTARP. or [is] 
otherwise contrary to the public interest." IJ. 

Chrysler Financial, one of seven Exceptional Assistance Recipients, has 
submitted to the Special Master propo.scd compensation structures for review pursuant to 
Section 30.16(a)(3) of the Rule, These compensation structures apply to five employees 
that the Company has identified as Senior Executive Officers (the "Senior Executive 
Officers." or “SEO,s") for puiposes of the Rule, and seventeen employees the Company 
has identified as among the most highly compensated employees of the Company for 
purposes of the Rule (the "most highly compensated employees,” and. together with the 
SEOs, the "Covered Employees”). 

The Special Master has completed the review of the Company’s proposed 
compensation structures pursuant to the principles set forth in the Rule. Id. Section 
30. 1 6(b)( 1 ), This Determination Memorandum sets forth the determinations of the 
Special Master, pursuant to Section 30.16(a)(3) of the Rule, with respect to the Covered 
Employees, 


If. Backgroimj 

On June 1 5. 2009. the Department of the Treasury (“Treasury") promulgated the 
Rule, creating the Office of the Special Master and delineating its responsibilities. 
Immediately following that date, the Special Master, and Treasury employees W'orking in 
the Office of the Special Master, conducted extensive di.sctissions with Chrysler Financial 
officials and Company counsel. During the.se discussions, the Office of the Special 
Master informed Chrysler Financial about the nature of the Office's work and the 
authority of the Special Master under the Rule. These discussions continued for a period 
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of months, during which the Office of the Special Master and Chrysler Financial explored 
potential compensation structures for the Covered Employees. 

The Rule requires that each Exceptional Assistance Recipient submit proposed 
compensation structures for each Senior Executive Officer and Most Highly 
Compensated Employee no later than August 14, 2009. 31 C.F.R. § 30.16(a)(31. In 
addition, the Rule authorizes the Special Master to request information from an 
Exceptional Assistance Recipient "under such procedures as the Special Master may 
determine.” Id. S 30. 16(d). The Rule provides that the Special Master is required to 
is.sue a compensation determination within 60 days of a substantially complete 
submission. Id. § 30.16(a)(3). 

On July 20, 2009, the Special Master reque.sted from each Exceptional Assistance 
Recipient, including Chrysler Financial, certain data and documentary information 
necessary to facilitate the Special Ma.ster’.s review of the Company’s compensation 
structures. The request required Chrysler Financial to submit data describing its 
proposed compensation staictures, and the payments that would result from the proposed 
structures, concerning each Covered Employee. In addition. Chrysler Financial was 
required to submit competitive market data indicating how the amounts payable under 
Chrysler Financial’s proposed compensation stmetures relate to the amounts paid to 
persons in similar positions or roles at similar entities. Chrysler Financial was also 
required to submit a range of documentation, including information related to proposed 
performance metrics, internal policies designed to curb excessive risk, and certain 
previously existing compensation plans and agreements. 

Chrysler Financial submitted this information to the Office of the Special Master 
on August 13, 2009. Following a preliminary review of the submission, and the 
.submission of certain additional information, the Special Master determined that Chrysler 
Financial’s submission was substantially complete on August 31, 2009. Id. § 30.16(a)(3). 
The Office of the Special Master then commenced a formal review of Chrysler 
Financial’s proposed compensation stmetures for the Covered Employees. The Rule 
provides that the Special Master is required to issue a compensation determination within 
60 days of a substantially complete submission. Id. § 30.16(a)(3). 

The Office of the Special Master's review of the Company's proposals was aided 
by analysis from a number of internal and external sources, including: 

• Treasury personnel detailed to the Office of the Special Master, including 
executive compensation specialists with significanl experience in reviewing, 
analyzing, designing and administering executive compensation plans, and 
attorneys with experience in matters related to executive compensation; 

• Competitive market data provided by the Company in connection w'ith its 
submission to the Office of the Special Master; 

• External infomiation on comparable compensation structures extracted from the 
(/..S’, Mcrccr Benchmark Dutahu.se-Execuiive', 
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• External information on comparable compensation structures extracted from 
Equilar’s Executivelnsi^hr database (which includes information drawn from 
publicly filed proxy statements) and Equilar's Top 25 Sun'ey Summary Report 
(which includes information from a survey on the pay of highly compensated 
employees); 

• Consultation with Lucian A. Bebchuk, a world-renowned expert in executive 
compensation and the William J. Friedman and Alicia Townsend Friedman 
Professor of Law, Economics, and Finance and Director of the Program on 
Corporate Governance at Harvard Law School; and 

• Consultation with Kevin J. Murphy, a world-renowned expert in executive 
compensation and the Kenneth L. Trefftzs Chair in Finance in the department of 
finance and business economics at the University of Southern California’s 
Marshall School of Business. 

The Special Master considered these views, in light of the statutory and regulatory 
standards described in Part III below, when evaluating the Company's proposed 
compensation structures for the Covered Employees for 2009. 

III. Statutory and Regulatory Standards 

The Rule requires that the Special Master determine for each of the Covered 
Employees whether Chrysler Financial’s proposed compensation structures, including 
amounts payable under the compensation structure, “will or may result in payments that 
are inconsistent with the puiposes of section 1 1 1 of EES A or TARP. or [isj otherwise 
contrary to the public interest." 3 1 C.F.R. § 30.16(a)(3) (as applied to Covered 
Employees of Exceptional Assistance Recipients, the "Public Interest Standard”). 
Regulations promulgated pursuant to the Rule require that the Special Master consider six 
principles when making these compensation determinations: 

(1) Risk. The compensation structure should avoid incentives which encourage 
executive officers and craployccs to take unnecessary or excessive risks that could 
threaten the value of the exceptional assistance recipient, including incentives that 
reward employees for short-term or temporary increases in value or performance: 
or similar measures that may undercut the long-term value of the Exceptional 
Assistance Recipient. Compensation packages should be aligned with sound risk 
management. Id. !? 30.16(b)(i). 

(2) Taxpayer return. The compensation structure and amount payable should reflect 
the need for the Exceptional Assistance Recipient to remain a competitive 
enterprise, to retain and recruit talented employees who will contribute to the 
recipient’s future success, .so that the Company will ultimately be able to repay its 
TARP obligations. Id. !? 30.16(b)(ii). 
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(3) Appropriate allocation. The compensation structure should appropriately allocate 
the components of compensation such as salary and short-term and long-term 
performance incentives, as well as the extent to which compensation is provided 
in cash, equity, or other types of compensation such as executive pensions, and 
other financial benefits or perquisites, based on the specific role of the employee 
and other relevant circumstances, including the nature and amount of current 
compensation, deferred compensation, or other compensation and benefits 
previously paid or awarded. !d. § 30.16(b)(iii). 

(4) Performance-based compensation. An appropriate portion of the compensation 
should be performance-based over a relevant performance period. Perfonnance- 
based compensation should be determined through tailored metrics that 
encompass individual performance and/or the performance of the Exceptional 
Assistance Recipient or a relevant business unit taking into consideration specific 
business objectives. Performance metrics may relate to employee compliance 
with relevant corporate policies. In addition, the likelihood of meeting the 
performance metrics should not be so great that the arrangement fails to provide 
an adequate incentive for the employee to perform, and performance metrics 
should be measurable, enforceable, and actually enforced if not met. id. !j 
30.16(b)(iv). 

(5) Comparable structures and payments. The compensation structure, and amount 
payable where applicable, should be consistent with, and not excessive, taking 
into account compensation structures and amounts for persons in similar positions 
or roles at similar entities that are similarly situated, including, as applicable, 
entities competing in the same markets and similarly situated entities that are 
financially distressed or that are contemplating or undergoing reorganization. Id. 
§30.16(b)(v). 

(6) Employee conirihution to TARP recipient value. The compensation stnicture and 
amount payable should reflect the current or prospective contributions of an 
employee to the value of the Exceptional Assistance Recipient, taking into 
account multiple factors such as revenue production, specific expertise, 
compliance with company policy and regulation (including risk management), 
and corporate leadership, as well as the role the employee may have had witli 
respect to any change in the financial health or competitive position of the 
recipient, id. § 30.16(b)(vi). 

The Rule provides that the Special Ma.ster shall have discretion to deterniitie the 
appropriate weight or relevance of a particular principle depending on Ihe facts and 
circumstances surrounding the compensation structure or payment for a particular 
employee. Id. § 30. 16(b). To the extent two or more principles may appear inconsistent 
in a particular situation, the Rule requires that the Special Master exercise his di.screlion 
in determining the relative weight to be accorded to each principle. Id. 

The Rule provides that the Special Ma.sler may. in the course of applying these 
principles, take into account other compensation stnictures and other compensation 
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earned, accrued, or paid, including compen.sation and compensation structures that are 
not subject to the restrictions of section 1 1 1 of EESA. For example, the Special Master 
may consider payments obligated to be made by the Company pursuant to certain legally 
binding rights under v alid written employment contracts entered into prior to enactment 
of the statute and the accompanying Rule. hi. § 30.16(a)(3). 


IV. COMPENS.\TIO\ StRUCTIRES A.ND PaV ME.MS 
A. Chrysler Financial Proposals 

Chrysler Financial has provided the Office of the Special Master with detailed 
information concerning its proposed 2009 compensation structures for pertinent 
executive officers and employees, including amounts proposed to be paid under the 
compensation structure for each Covered Employee (the "Proposed Structures"). 

Chrysler Financial supported its proposal with detailed a.ssessments of each 
Covered Employee’s tenure and responsibilities at the Company (or its applicable 
subsidiary) and historical compensation structure. The submission also included market 
data that, according to the Company, indicated that the amounts potentially payable to 
each employee were comparable to the compensation payable to persons in similar 
positions or roles at a "peer group” of entities selected by the Company. 

Chrysler Financial is currently following Treasury's directive to liquidate its 
business in an orderly fashion. Accordingly, Chrysler Financial is currently pursuing a 
successful wind-down of its operations by December 31. 2011. and the repayment of its 
lenders and investors. Chrysler Financial’s proposed compensation structures therefore 
emphasize that the Company's unique business objectives — to wind down, rather than to 
grow, its operations — render the trse of traditional business metrics in the determination 
of appropriate compensation impractical. Rather. Chrysler Financial's submission asserts 
that its success in the wind-down of operations and repayment of lenders and investors is 
largely dependent upon maintaining critical talent to enable the Company to service and 
manage its portfolio during the wdnd-down process. The Company also contends that the 
risk of employee departures must be minimized becau.se Chrysler Financial has publicly 
stated that it intends to wind-down its operations and will have difficulty attracting new 
employees. 

1. Cash Salary 

Chrysler Financial's Proposed Structures included proposed annual cash base 
salaries ranging from 5175.872 to S 1 .50().(X)0. The proposal retlects cash decreases from 
2008 levels for each employee ranging from 109f to 67%. 
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2. “Other” Compensation and Perquisites 

Chrysler Financial also proposed payments of “other” compensation, a.s well as 
perquisites, to the Covered Employees. These proposed payments varied in value. 

B. Determinations of the Special Master 

The Special Master has reviewed the Proposed Stmctures in detail by application 
of the principles set forth in the Rule and described in Part 111 above. In light of this 
review and analysis, the Special Master ha.s determined that both the structural design of 
Chrysler Financial’s proposals and the amounts potentially payable to Covered 
Employees under the proposals are consistent with the Public Interest Standard. 

The Special Master has determined, in light of the considerations that follow, that 
the compensation structures described in Exhibits I and II, to this Determination 
Memorandum will not, by virtue of either their structural design or the amounts 
potentially payable under them, result in payments inconsistent with the Public Interest 
Standard except as noted below. 


I. Cash Salary 

TTie Special Master reviewed Chrysler Financial's proposals with respect to cash 
salary in light of the principle that compensation structures should generally be 
comparable to “compensation structures and amounts for persons in similar positions or 
roles at similar entities,” 3 1 C.F.R. § 30. 16(b)( l )(v). This review made use of the 
resources and analysis de.scribed in Part II. The Special Master generally has concluded 
that, for Covered Employees at Exceptional .'Assistance Recipients, cash salaries should 
generally target 50th percentile because such levels of cash salaries balance the need to 
attract and retain talented with the need for compensation structures that reflect the 
circumstances of Exceptional Assistance Recipients. 

In addition, the Special Master reviewed the Company’s proposal in light of the • 
principle that compensation stmctures must “reflect the need for the TARP recipient to 
remain a competitive enterprise. . .and ultimately to be able to repay TARP obligations.” 
Id. !j 30. 16(b)(l )(ii). As noted above, the Company's submission emphasized that its 
business ohjective.s — including an orderly wind-down of the Company’s operations that 
would permit lenders and investors to be repaid — required cash base salaries that would 
give employees clear incentives to remain with the Finn during this period. 

In general, the principles set forth in the Rule empha.size compensation strucnires 
that are performance-based, id. S 30.!6(b)( l)(iv), and payable over the long term. id. 
Unlike other Exceptional Assistance Recipients, however. Chrysler Financial's .stated 
business objective, developed in consultation with Treasury, is to wind down its business 
in the near term. Under these unique circumstances, providing employees incentives over 
the appropriate compensation horizon, .see id. 5 30. 16(bK 1 )( i). may require cash 
compensation payable in base salary rather than longer-term incentives based on the 
performance of the Company. 
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In light of these considerations, the Special Master has concluded that Chrysler 
Financial’s Proposed Structures and the amounts potentially payable under them are 
consistent with the Public Interest Standard. The amounts payable pursuant to these 
structures are described in funher detail in Exhibits I and II. 


2. “Other” Compensation and Perquisites 

Chrysler Financial also proposed payments of “other” compensation, as well as 
perquisites, to the Covered Employees. The Special Master ha.s concluded that, absent 
special justification, employee.s — not the Company — generally should be responsible for 
paying personal expenses, and that significant portions of compensation structures should 
not be allocated to such perquisites and “other” compensation. See id. §30. 16(b)( 1 )(iii). 

The Rule requires that each Exceptional Assistance Recipient annually disclose to 
Treasury any perquisites where the total value for any Senior Executive Officer or Most 
Highly Compensated Employee exceeds $25,000. An express justification for offering 
these benefits must also be disclosed. Accordingly, as described in Exhibits I and II, the 
compensation structures the Special Master ha.s determined to be consistent with the 
Public Interest Standard provide no more than $25,000 in “other" compensation and 
perquisites to each of these employees. Any exceptions to ihis limitation will require that 
the Company provide to the Office of the Special Master an independent justification for 
the payment that is satisfactory to the Special Master. To the extent that payments 
exceeding this limitation have already been made to a Covered Employee in 2009. those 
amounts should be promptly returned to the Company. 

J. Severance Arrangements 

The Special Master has concluded that an increase in the amounts payable under 
these arrangements would be inconsistent with the principle that compensation should be 
performance-based, id. § 30.16(b)(l)(iv), and that payments should be appropriately 
allocated among the elements of compensation, id. § 30. 16(b)( 1 )(iii). Accordingly, for 
the compensation structures described in Exhibits I and II to be consistent with the 
Public Interest .Standard, the Company must ensure that 2009 compensation structures for 
these employees do not result in an increase in the amounts payable pursuant to these 
arrangements. 


4 Departed Employees 

In addition, three employees that would have been Covered Employees had they 
remained employed are no longer employed by the Company. With respect to these 
employees, the .Special Master has determined that cash salaries through the date of the 
termination of employment, and payment of up to $25,000 in perquisites and “otlier" 
compensation arc consistent with the Public Interest .Standard. No other payments to 
these employees of any kind would he consistent with the Public Interest Standard. .Miy 
exceptions to this limitation will require that the Company provide to the Office of the 
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Special Master an independent justification for the payment that is satisfactory to the 
Special Master. 


V. Corporate Governance 

Pursuant to the requirements of the Rule, Chrysler Financial is required to 
institute tlie following corporate governance reforms: 

(1) Compensation Committee: Risk Review. Chrysler Financial must maintain a 
compensation committee comprised exclusively of independent directors. Every 
six months, the committee must di.scuss, evaluate, and review with Chrysler 
Financial's senior risk officers any ri.sks that could threaten the value of Chrysler 
Financial. In patticular, the committee must meet every six months to discuss, 
evaluate, and review the terms of each employee’s compensation plans to identify 
and limit the features in (I ) SEO compensation plans that could lead SEOs to take 
unnecessary and excessive ri.sks that threaten the value of Chrysler Financial; (2) 
SEO or other employees' compensation plans that could encourage behavior 
focused on shoit-tenn results and not on long-tenn value creation; and (3) 
employees' compensation plans that could encourage the manipulation of 
Chry.sler Financial’s reported earnings to enhance the compensation of any of the 
employees. 3 1 C.F.R. § 30.4; id. § 30.5. 

(2) Disclosure with Respect to Compensation Consultants. The committee must 
disclose to Treasury an annual narrative de.scription of whether Chrysler 
Financial, its Board of Directors, or the committee has engaged a compensation 
consultant during the past three years. If so, the compensation committee must 
detail the types of services provided by the compensation consultant or any 
affiliate, including any ’■benchmarking” or comparisons employed to identify 
certain percentile levels of compen.sation. Id. § 30.1 1(c). 

(3) Disclosure of Perquisites. As noted in Part IV, Chrysler Financial must provide 
to Treasury an annual di.sciosure of any perquisite whose total value for the 
Company's fiscal year exceeds 525.000 for each of the Covered Employees. 
Chrysler Financial must provide a narrative description of the amount and nature 
of these perquisites, the recipient of these perquisites, and a justification for 
offering these perquisites (including a justification for offering the prerequisite, 
and not only for offering the perquisite with a value that exceeds $25,000). Id. 
§30.1 1(b). 

(4) Clawback. Chrysler Financial must ensure that any incentive award paid to a 
Covered Employee is subject to a clawback if the award was based on materially 
inaccurate financial statements (which includes, but is not limited to, statements 
of earnings, res enues, or gains) or any other materially inaccurate performance 
metric criteria. Chrysler Financial must exercise its clawback rights except to the 
extent that it is unreasonable to do so. Id. § 30.8. 
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(5) Policy as to excessive or luxury expenditures. Chrysler Financial must adopt an 
excessive or luxury expenditure policy, provide that policy to Treasury, and post 
it on Chrysler Financial’s website. If, after adopting an excessive or luxury 
expenditures policy. Chrysler Financial's board of directors makes any material 
amendments to this policy, within ninety days of the adoption of the amended 
policy, the board of directors must provide the amended policy to Treasury and 
post the amended policy on the Company’s Internet website. Id. § 30. 12. 

(6) Prohibition on tax i>rr}ss-ups. Except as explicitly permitted under the Rule. 
Clirysler Financial is prohibited from providing (formally or informally) tax 
gross-ups to any of the Covered Employees, fd. § 30.1 1(d). 

(7) CEO and CFO Certification. Chrysler Financial’s chief executive officer and 
chief financial officer must provide to the Securities and Exchange Commission 
(the “SEC") written certification of the Company's compliance with the various 
requirements of section 1 1 1 of EESA, including all the requirements listed in this 
section. The precise nature of the required certification is identified in the Rule. 
Id. § 30.15 Appx. A. 

VI. Conclusion 

The Special Master has reviewed the Proposed Structures for the Covered 
Employees for 2009 in light of the principles set forth at 3 1 C.F.R. S 30. 16(b). On the 
basis of that review, the Special Master has determined that the Proposed Stnictures 
submitted by Chrysler Financial are generally consistent with the Public Interest 
Standard. 

The Special Master has separately reviewed the compensation structures set forth 
in Exhibits I and II. in light of the principles set forth at 3 1 C.F.R. J? 30. 16(b). Pursuant 
to the authority vested in the Special Master by the Rule, and in accordance with Section 
30.16(a)(3) thereof, the Special Ma.ster hereby determines that the compensation 
structures set forth in Exhibits I and II. including the amounts payable or potentially 
payable under such compensation structures, will not result in payments that are 
inconsistent with the purposes of .section 1 1 1 of EESA or the TARP, and will not 
otherwi.se be contrary to the public interest. 

Pursuant to the Interim Final Rule, Chrysler Financial may. within 30 days of the 
date hereof, request in writing that the Special .Master reconsider the determinations set 
forth in this Determination .Memorandum. The request for reconsideration must specify a 
factual eiTor nr relevant new information not previously considered, and must 
demonstrate that such en'or or lack of infomration resulted in a material error in the initial 
determinations. If Chrysler Financial does not request reconsideration within 30 days, 
the determinations set forth herein will be treated as final determinations. 31 C.F.R. 

§ 30.16(c)(1). 

The foregoing determinations are limited to the compensation structures described 
in Exhibits I and II, and shall not be relied upon w ith respect to any other employee. The 
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determinations are limited to the authority vested in the Special Master by Section 
30. 16(a)(3) of the Rule, and shall not constitute, or be construed to constitute, the 
judgment of the Office of the Special Master or Trea.sury with respect to the compliance 
of any compensation structure with any other provision of the Rule. Moreover, this 
Detennination Memorandum has relied upon, and is qualified in its entirety by, the 
accuracy of the materials submitted by the Company to the Office of the Special Master, 
and the absence of any material misstatement or omission in such materials. 

Finally, the foregoing determinations are limited to the compensation stmctures 
described herein, and no further compeasation of any kind payable to any Covered 
Employee without the prior approval of the Special Master would be consistent with the 
Public Interest Standard. 
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EXHIBIT I 

COVERED EMPLOYEES 

2009 Compensation 


Company Name: Chrysler Financial 


Employee ID 

Cash Salary 
( Rale going 
funvard.) 

Stock Salary 
(Performance based: 
The Slock vests at grant 
and K redeemable in 
three equal annual 
iasialintenis beginning on 
tlte 2rKl anniversary of 
grant.) 

Long-Term Restricted Stock 
(Pcrfomiajice based: Awarded 
based on achievement of 
objective perfonmnee goab. 
V'ests after 3 years of serv ice. 
Transferability dependem on 
TARP repaytnent.) 

Total Direct 
Compensation 
(Cash salary paid lo 
dale plus two nxinths at 
new run rate + stock 
salary + long-term 
restrfcled stock.) 

A216GS 

S! ^00.000 

SO 

$0 

S875,000 

A224F7 

5216,000 

SO 

.SfJ 

$216,000 

A272Ct 

5800,000 

SO 

SO 

$466,667 

A2S8AS 

S400.000 

$0 

so 

5218.667 

A296A7 

5432,000 

$0 

so 

$252,500 

i3225FS 

51350.000 

SO 

so 

5704,167 

B233F7 

5410,000 

SO 

so 

$246,753 

B241E6 

5415,000 

SO 

$0 

$250,767 

n249D5 

5490,000 

so 

$0 

$265,167 

C250O6 

5216,000 

so 

$0 

52)6,000 

C25SD5 


$0 

so 

S268.587 

C29SA9 

$400,000 

$0 

so 

S245.667 

D203H4 

5194,436 

$0 

so 

5194,436 

E2I2G4 

5182.4% 

so 

so 

$182.4% 

H220ti3 

5410,000 

so 

so 

5272,083 

E236EI 

SSOO.UtX) 

so 

so 

S500,fX}3 



so 

so 

$246,533 

F253D9 

$443,000 

so 

so 

$234363 



so 

so 

S26I,667 

H207i-I8 

S! 75,872 

so 

so 

SI 75,872 

i!23IF5 

5425,000 

so 

so 

5237,833 

H279BS 

SOOChCKK) 

$0 

so 

S300.000 


Comparison of 2009 Compensation to Prior \'ears: 2007 & 2008 Compensation 

2008 Cash decreased by S-1.3M or 29 9% 

Tola! Dtcci Conpeasalion decreased by S8. IM or 56.0% 

2007 Company was created .Ain^t 3, 2007. There is not enough data Ibr a full year 
2009 vs 2007 conparison 


Note; !. Amounts renected in the* Exhibit do not include aniotinls tlte CorniwiiX' !ws as.scr1ed to l->e payuhic pursuant tu Icaaily 
binding righi.s umier valid cinpioynxrnt contracts, see 3! C.F.R. § 30-I0 (cK2). 

Note: 2: The louij number ol' Covered l:mpk>yces may be less than 25 because ulTenninatiorLs, departures and rciirctiKnis 
after January 1 . 20tJ‘l 
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EXHIBIT II 

TERMS AND CONDITIONS OF PAYMENTS AND STRUCTURES 
CONSISTENT WITH THE PUBLIC INTEREST STANDARD 

The following general ternis and conditions shall govern the compensation 
structures described in Exhibit I. The Special Master’s determination that those 
structures are consistent with the Public Interest Standard is qualified in its entirety by the 
Company’s adherence to these tentis and conditions, 

• Cash base salary. Cash base salaries reflect the go-forward rate for the employee 
effective as of November 1 , 2009. Compensation paid in the form of cash base 
salary prior to that date in accordance with the tenns of employment as of June 
14, 2009 shall be pemiitted unless otherwise noted. 31 C.F.R. § 30.16(a)(3)(iii). 

• Other compensation and perquisites. No more than 525,000 in total other 
compensation and perquisites may be provided to any Covered Employee, absent 
exceptional circumstances for good cause shown, as defined by pertinent SEC 
regulations. 

• Qualified Plans. For the avoidance of doubt, the Special Master has determined 
that participation by the Covered Employees in tax -qualified retirement, health 
and welfare, and similar plans is consistent with the Public Interest Standard. 
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5. Citigroup, Inc. 




106 



DEPARTMENT OF THE TREASURY 

WASHINGTON. D.C. 20220 


October 22, 2009 


Mr. Michael S. Heifer. Esquire 
General Counsel & 

Corporate Secretary 

Citigroup Inc. , 

399 Park Avenue 
New York. NY 10022 

/{e; Proposed Compensation Payments and 

Structures for Senior Executive Officers and 
Most Highly Compensated Employees 

Dear Mr. Heifer: 

Pursuant to the Department of the Treasury's Interim Final Rule on TARP 
Standard.s for Compensation and Corporate Governance, the Office of the Special Ma,ster 
has completed its review of your 2009 compensation submission on behalf of the senior 
executive officers and certain most highly compensated employees of Citigroup Inc. 
(■'Citigroup"). Attached ds Annex A is a Determination Memorandum (accompanied by 
Exhibits 1 and 11) providing the determinations of the Speeial Master with respect to 
2009 compensation for those employees. 31 C.F.R, S 30.16(a)(3), 

Pursuant to the Interim Final Rule, the Special Master is required to determine 
whether the compensation structure for each senior executive officer and certain most 
highly compensated employees "will or may result in payments inconsistent with the 
purposes of section 1 1 1 of EES.A or TARP. or |is| otherwise contrary to the public 
interest.” Id. S 30. 16(aK3). The Special .Master has detennined that, to satisfy this 
standard, 2009 compensation for Citigroup's senior executive officers and certain most 
highly compensated employees generally must comport with the following important 
standards: 

• There can be no guarantee of any "bonus" or "retention” awards among the 
compensation srnictures approved by the Special Master. Cash guarantees 
payable in 2009 pursuant to previously existing agreements must be restnictured 
to be payable in slock awards that may only be liquidated over time. In 
Citigroup's case, this will require the restaicturing of several agreements between 
Citigroup and its employees, and the defeiTal of payments to certain employees of 
Phihro, EEC until such time as Phibro is no longer a subsidiary of Citigroup. 
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• Rather than cash, the majority of each individual’s base salary will be paid in the 
form of Citigroup stock. This stock will immediately vest, in accordance with the 
Interim Final Rule, but will only be redeemable in tliree equal, annual installments 
beginning on the second anniversary of grant, with each installment redeemable 
one year early if Citigroup repays its TARP obligations. This structure 
encourages employees to remain employed by Citigroup and to maximize its 
long-term value. 

• Base salary paid in cash should not exceed S500,000 per year, except in 
appropriate cases for good cause shown. Overall, cash compensation must be 
significantly reduced from cash amounts paid in 2008. In Citigroup’s case, cash 
compensation for these employees will decrease 96% from 2008 levels. 

• Where applicable, compensation should reflect the employee’s role, if any, with 
respect to the change in Citigroup’s financial health during 2008, and may take 
into account payments not subject to the review of the Special Master, including 
payments pursuant to legally binding rights under previoirsly existing valid 
employment contracts. Id. § 30. 16(a)(3)(i). 

• Total compensation for each individual must be appropriate when compared with 
the total compensation for to persons in similar positions or roles at similar 
entities, and should generally target the 50th percentile of total compensation For 
comparable employees. Overall, total compensation must be significantly 
reduced from the amounts paid in 2008. In Citigroup’.s case, total compensation 
for these employees will decrease 70% from 2008 levels. 

• If — and only if — the employee achieves objective performance metrics developed 
and reviewed in consultation with the Office of the Special Master, the employee 
may be eligible for long-term incentive awards. These awards, however, must be 
payable in the form of restricted stock lliat will be forfeited unless the employee 
stays with Citigroup for at least three years following grant, and may only be 
redeemed in 25% installments for each 25% of Citigroup’s TARP obligations that 
are repaid. Such long-term incentive awards may not exceed one third of total 
annual compensation. 

• Any and all incentive compensation paid to these employees will be subject to 
recovery or “clawback" if the payments are based on materially inaccurate 
financial statements, any other materially inaccurate peiformance metrics, or if 
the employee is terminated due to misconduct that occuiTed during the period in 
which the incentive was earned. 

• Any and all “other" compensation and perquisites will not exceed 525,000 for 
each employee {absent exceptional circum.stances for good cause shown to the 
satisfaction of the Special Master), 
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• No severance benefit to which an employee becomes entitled in the future may 
take into account a cash salary increase, or any payment of stock salary, that the 
Special Master has approved for 2009. 

• No additional amounts in 2009 may be accrued under supplemental executive 
retirement plans or credited by the company to other “non-qualified deferred 
compensation” plans after the date of the Determination Memorandum. 

The Special Master has also determined that, in order for the approved 
compensation structures to satisfy the standards of 31 C.F.R. § 30.16(a)(3), Citigroup 
must adopt policies applicable to these employees as follows: 

• The achievement of any performance objectives must be certified by the 
Personnel and Compensation Committee of Citigroup’s Board of Directors, which 
is composed solely of independent directors. These performance objectives must 
he reviewed and approved by the Office of the Special Master. 

• The employees will be prohibited from engaging in any hedging, derivative or 
other transactions that have an equivalent economic effect that would undermine 
the long-term performance incentives created by the compensation structure.s, 

• Citigroup may not provide a tax “gross up” of any kind to these employees. 

• At least once every year, the Personnel and Compensation Committee of 
Citigroup's Board of Directors must provide to the Department of the Treasury a 
narrative description identifying each compensation plan for its senior executive 
officers, and explaining how the plan does not encourage the senior executive 
officers to take unnecessary and excessive risks that threaten Citigroup’s value. 

These requirements are described in further detail in the attached Determination 
Memorandum. 

The Special Master's review has been guided by a number of considerations, 
including each of the principles articulated in the Interim Final Rule. Id. § 30.16(b)(1). 
The following principles were of particular importance to the Special Master in his 
determinations with respect to Citigroup’s compensation structures: 

• Peifarmance-hased conipenscitian. The overwhelming majority of approved 
compensation depends on Citigroup’s performance, and ties the financial 
incentives of Citigroup employees to the overall performance of the company. A 
majority of the salary paid to employees under these structures will he paid in the 
form of stock; and. becau.se the slock will only be redeemable in equal, one-third 
installments beginning on the second anniversary of the date the stock salary is 
earned (in each case subject to acceleration by one year if Citigroup repays its 
TARP obligations), the ultimate value realized by the employee will depend on 
Citigroup's performance over the long term. Guaranteed amounts payable in 
cash, in contrast, are generally rejected, fd. § 30. 16(b)( I )(iv). 
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• Taxpayer return. The compensation structures approved by the Special Master 
reflect the need for Citigroup to remain a competitive enterprise and, ultimately, 
to be able to repay TARP obligations. The Special Master has determined that 
these approved compensation structures are competitive when compared with 
persons in similar positions or roles at similar entities. Overall, the compensation 
.structures provide for total compensation packages that generally target the 50th 
percentile when compared to such other executive officers and employees, fd. 
§30.16(b)(l)(ii). 

• .Appropriate allocation. The total compensation payable to Citigroup employees 
is weighted heavily toward long-term stmctures that are tied to Citigroup's 
performance and are easily understood by shareholders. As a general principle, 
guaranteed income is rejected. Fixed compensation payable to Citigroup 
employees should consist only of cash salaries at sufficient levels to attract and 
retain employees and provide them a reasonable level of liquidity. 

Pursuant to the hiterim Final Rule, Citigroup may, within 30 days of the date 
hereof, request in writing that the Special Ma.ster reconsider the determinations set forth 
in Annex A. If Citigroup does not request reconsideration within 30 days, these initial 
determinations will be treated as final determinations, fd. § 30.16(c)(1). 


Very 



yours. 


' Kenneth R. Feinberg 
Office of the Special Master 
for TARP Executive Compensation 



Attachments 

cc; Lewis B. Kadcn, Esquire 
Mr. Paul McKinnon 


4 



110 


ANNEX A 

DETERAUNATION MEMORANDUM 

I. Introduction 

The Emergency Economic Stabilization Act of 2008, as amended by the 
American Recovery and Reinvestment Act of 2009 (“EESA"), requires the Secretary of 
the Treasury to establish standards related to executive compensation and corporate 
governance for financial institutions receiving financial assistance under the Troubled 
Asset Relief Program ("TARP”). Through the Department of the Treasury's Interim 
Final Rule on TARP Standards for Compensation and Corporate Governance (the 
"Rule”), the Secretary delegated to the Office of the Special Master for TARP Executive 
Compensation (the “Office of the Special Master” or, the “Office") responsibility for 
reviewing compensation structures of cenain employees at financial institutions that 
received exceptional financial assistance under the TARP ("Exceptional Assistance 
Recipients”). 31 C.F.R. § 30.16(a); id. § 30.16(a)(3). For the.se employees, the Special 
Master must determine whether the compensation stnicture will or may result in 
payments “inconsistent with the purposes of section 1 1 1 of EESA or TARP, or [is| 
otherwise contrary to the public interest,” Id. 

Citigroup Inc. (“Citigroup.” or the “Company”), one of seven Exceptional 
Assistance Recipients, has submitted to the Special Master proposed compensation 
structures for review pursuant to Section 30, 16(a)(3) of the Rule. These compensation 
structures apply to three employees that the Company has identified as senior executive 
officers (the “Senior Executive Officers.” or “SEOs") for purposes of the Rule, and 
eighteen employees the Company has identified as among the most highly compensated 
employees of the Company for purposes of the Rule (the "Most Highly Compensated 
Employees,” and, together with the SEOs, the “Covered Employees"). 

The Special Master has completed the review of the Company’s proposed 
compensation structures for the Covered Employees pursuant to the principles set forth in 
the Rule. § 30.16(b)(1). This Determination Memorandum sets forth the determinations 
of the Special Master, pursuant to Section 30. 16(a)(3) of the Rule, with respect to the 
Covered Employees. 


11. Background 

On June 15. 2009. the Department of the Treasury (“Treasury") promulgated the 
Rule, creating the Office of the Special Master and delineating its responsibilities. 
Immediately following that date, the Special Master, and Treasury employees working in 
the Office of the Special Master, conducted extensive discussions with Citigroup 
officials. During these discussions, the Office of the Special Master informed Citigroup 
about the nature of the Office's work and the authority of the Special Master under the 
Rule. These discussions continued for a period of months, during which the Special 
Master and Citigroup explored potential compensation structures for the Covered 
Employees. 
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TKe Rule requires that each Exceptional Assistance Recipient submit proposed 
compensation structures for each Senior Executive Officer and Most Highly 
Compensated Employee no later than August 14. 2009. 3 1 C.F.R. § 30. 16(a)(3). On July 
20, 2009, the Special Master requested from each Exceptional Assistance Recipient, 
including Citigroup, certain data and documentary information necessary to facilitate the 
Special Ma.ster'.s review of the Company’s compensation structures. The request 
required Citigrottp to submit data describing its proposed compensation structures, and 
the payments that would result from the proposals, conceniing each Covered Employee. 

In addition, the Rule authorizes the Special Master to request information from an 
Exceptional Assistance Recipient “under such procedures as the Special Master may 
determine.” Id. § 30.16(d). Citigroup was required to submit competitive market data 
indicating how the amounts payable under Citigroup’s proposed compensation structures 
relate to the amounts paid to persons in similar positions or roles at similar entities. 
Citigroup was also required to submit a range of documentation, including information 
related to proposed performance metrics, internal policies designed to curb excessive 
risk, and certain previously existing compensation plans and agreements. 

Citigroup submitted this information to the Office of the Special Master on 
August 14, 2009. Following a preliminary review of the submission, and the submission 
of certain additional information, on Augu.st 31, 2009, the Special Master determined that 
Citigroup’s submission was substantially complete for purposes of the Rule. hi. 

S 30. 16(a)(3). The Office of the Special Master then commenced a formal review of 
Citigroup’s proposed compensation structures for the Covered Employees. The Rule 
provides that the Special Master is required to issue a compensation determination within 
60 days of a substantially complete submission, hi. 

The Office of the Special Master’s review of the Company’s proposals was aided 
by analysis from a number of internal and external sources, including: 

• Treasury personnel detailed to the Office of the Special Master, including 
executive compensation specialists with significant experience in reviewing, 
analyzing, designing and administering executive compensation plans, and 
attorneys with experience in matters related to executive compensation; 

• Competitive market data provided by the Company in connection with its 
submission to the Office of the Special Master: 

• External information on comparable compensation structures extracted from the 
U..S. Mervcr Beiicliiiiark DaUihii.'ie-E.wculive: 

• External infomiation on comparable compensation structures extracted from 
Equilar’s E.\:cciaivchisiglit database (which includes information drawn from 
publicly filed proxy statements) and Equilar’s Top 25 Siin-ey Suiruiiaiy Report 
(which includes information from a survey on the pay of highly compensated 
employees); 
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• Consultation with Lucian A. Bebchuk, a world-renowned expert in executive 
compensation and the William J. Friedman and Alicia Townsend Friedman 
Professor of Law, Economics, and Finance and Director of the Program on 
Corporate Governance at Harvard Law School; and 

• Consultation with Kevin J. Murphy, a world-renowned expert in executive 
compensation and the Kenneth L. Trefftzs Chair in Finance in the department of 
finance and business economics at the University of Southern California's 
Marshall School of Business. 

The Special Master considered these views, in light of the statutory and regulatory 
standards described in Part III below, when evaluating the Company’s proposed 
compensation stmetures for the Covered Employees for 2009. 


III. Statutory and Regulatory Standards 

The Rule requires that the Special Master determine for each of the Covered 
Employees whether Citigroup's proposed compensation stmeture, including amounts 
payable or potentially payable under the compensation structure, "will or may result in 
payments that are inconsistent with the purposes of section 1 1 1 of EESA or T.ARP. or | is| 
otherwise contrary to the public interest." 31 C.F.R. § 30, 16(a)(3) (as applied to Covered 
Employees of Exceptional Assistance Recipients, the ‘‘Public Interest Standard"). 
Regulations promulgated pursuant to the Rule require that the Special Master consider six 
principles when making these compensation determinations: 

(1) Risk. The compensation stmeture should avoid incentives that encourage 
employees to take unnecessary or excessive risks that could threaten the value of 
the Exceptional A.ssistance Recipient, including incentives that reward employees 
for short-term or temporary increases in value or performance: or similar 
measures that may undercut the long-term value of the Exceptional Assistance 
Recipient. Compensation packages should be aligned with sound risk 
management, hi. § 30. 16(b)(l)(i). 

(2) Taspayer renini. The compensation structure and amount payable should reflect 
the need for the Exceptional Assistance Recipient to remain a competitive 
enterprise, to retain and recruit talented employees who will contribute to the 
recipient’s future success, so that the Company will ultimately be able to repay its 
TARP obligations. Id, § 30. 16(b)( 1 )(ii). 

(3 ) Appropriate allocation. The compensation structure should appropriately allocate 
the components of compensation such as salary and short-term and long-term 
peiformance Incentives, as w'ell as the extent to which compensation is provided 
in cash, equity, or other types of compensation such as executive pensions, or 
other benefits, or perquisites, based on the .specific role of the employee and other 
relevant circumstances, including the nature and amount of current compensation. 
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deferred compensation, or other compensation and benefits previously paid or 
awarded. W. § 30.16(b)(lXiii). 

(4) Perfonnance-hased compensation. An appropriate portion of the compensation 
should be performance-based over a relevant performance period. Performance- 
based compensation should be determined through tailored metrics that 
encompass individual performance and/or the performance of the Exceptional 
Assistance Recipient or a relevant business unit taking into consideration specific 
business objectives. Performance metrics may relate to employee compliance 
with relevant corporate policie.s. In addition, the likelihood of meeting the 
performance metrics should not be so great that the aiTangement fails to provide 
an adequate incentive for the employee to perform, and performance metrics 
should be measurable, enforceable, and actually enforced if not met. Id. !) 

30. 16(b)(l)(iv). 

(5) Comparable structures and payments. The compensation structure, and amounts 
payable where applicable, should be consistent w'ith, and not excessive taking into 
account, compensation stnictures and amounts for persons in similar positions or 
roles at similar entities that are similarly situated, including, as applicable, entities 
competing in the same markets and similarly situated entities that are financially 
distressed or that are contemplating or undergoing reorganization. Id. § 
30,16(b)(l)(v). 

(6) Employee contribution to TARP recipient value. The compensation structure and 
amount payable should reflect the current or prospective contributions of an 
employee to the value of the Exceptional Assistance Recipient, taking into 
account multiple factors such as revenue production, specific expertise, 
compliance with company policy and regulation (including ri.sk management), 
and coiporate leadership, as well as the role the employee may have had with 
respect to any change in the financial health or competitive position of the 
recipient, hi. S 30.16(b)(l)(vi). 

The Rule provides that the Special Ma.ster shall have discretion to determine the 
appropriate weight or relevance of a particular principle depending on the facts and 
circumstances surrounding the compensation structure or payment for a particular 
employee. Id. § 30. 16(b). To the extent two or more principles may appear inconsistent 
in a particular sittiation, the Rule requires that the Special Master exercise his discretion 
in detennining the relative weight to be accorded to each principle. Id. 

The Rule provides that the Special Master may, in the course of applying these 
principles, take into account other compensation structures and other compensation 
earned, accrued, or paid, including compensation and compensation strticttires that are 
not subject to the restrictions of section 1 1 1 of EHSA. For example, the Special Master 
may consider payments obligated to be made by the Company pursuant to certain legally 
binding rights tinder valid written employment contracts entered into prior to enactment 
of the statute and the accompanying Rule. Id. S 30.16(a)(3). 
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IV. Compensation Structures and Payments 
A. Citigroup Proposals 

Citigi'oup has provided the Office of the Special Master with detailed information 
concerning its proposed 2009 compensation structures for the Covered Employees, 
including amounts proposed to be paid under the compensation structure for each 
Covered Employee (the "Proposed Stnictures”). 

Citigroup supported its proposal with detailed assessments of each Covered 
Employee’s tenure and responsibilities at the Company (or its applicable subsidiary) and 
historical compensation structure. The submission also included market data that, 
according to the Company, indicated that the amounts potentially payable to each 
employee were comparable to the compensation payable to persons in similar positions or 
roles at a "peer group" of entities selected by the Company. 

1. Citigroup Corporate and Operating Units 

Citigroup has proposed compensation stmctures for each of two Senior Executive 
Officers,' as well as for 1 1 Most Highly Compensated Employees, each of whom serves 
as an executive in Citigroup's corporate offices or as a senior e.xecutive of a Citigroup 
subsidiary.' 


a. Cash Salary 

With the exception of the Chief Executive Officer, who has agreed to continue 
receiving an annual base salary of $I during 2009, Citigroup generally proposed to 
increase ca.sh salaries for employees in this group. The proposed increases included cash 
base salaries as high as .S800.000 per year. Citigroup’s submission to the Office of the 
Special Master asserted that base salaries at this level could be justified by reference to 
the compensation of comparable employees at comparable financial institutions. 

b. Stock Salary 

Citigroup proposed that employees in this group receive substantial compensation 
ill the form of vested Citigroup stock delivered on the Company’s payroll schedule. 
Citigroup proposed that one-third of the stock be transferable upon grant: one-third be 
transferable on the first anniversary of the grant date; and one-third be transferable on the 


' Citigroup had three Chief Financial Officers during 2fK)9. Becaase "an individual who served as ihe 
Iti’FOl of a T.ARP recipient... is a .SFO for purposes of that fiscal year." each of these three individuals is 
included in Citigroup'.s Covered Employees during 2009. See Frequently Asked Qticstion.s, Troubled .Asset 
Relief Program Standards for Compensation and Corporate Governance, F.AQ #4. uvuiluhlc al 
littp://www,financial,stabilily gov/docs/IFiFAQ.sPartl.pdf, 

“ Compensation for Cttvered Employees at two specific Citigroup subsidiaries. Citigntup Derivatives 
Markct.s. Inc. |'■CDM^') and Phihro Ll.C. are addre.s.sed in further detail in Parts 1V.A.2. and IV ..A. .4. 
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second anniversary of the grant date. Citigroup proposed to deliver annualized amounts 
ranging from $2.31 1,667 to $5,525,000 to employees in this group. 

c. Annual Long-Term Incentive Awards 

Citigroup proposed that employees in thus group be eligible, in the discretion of 
the Company, for grants of substantial incentive awards with total value ranging from 
under $1,393,333 to $3,000,000, Citigroup proposed that the awards be payable in the 
form of restricted Citigroup stock that vested if the employee remained employed by 
Citigroup on the second anniversary of the grant date. 

d. "Other” Compensation and Perquisites 

Citigroup proposed payments of “other" compensation, a.s well as perquisites, to 
the employees in this group. These proposed payments varied in value. 

e. Supplemental Executive Retirement Plans and Non-Otialified Deferred 
Compensation 

Citigroup proposed that certain employees in this group receive compensation in 
the form of accruals under a “non-qualified deferred compensation” plan. 

f. Severance Plans 

CitigroLip’s submission to the Office of the Special Master indicated that the 
Proposed Structures would, in some cases, result in increases in amounts payable to these 
employees pursuant to severance arrangements. These arrangements generally provide 
for amounts payable upon termination of employment, including termination in light of 
the employee's performance. 

2. Covered Employees Party to Certain Agreements 

(Citigroup's CDMf & Investment and Advisory’ Snhskliaries) 

Citigroup has also proposed compensation stnictures for six Covered Employees 
who are party to written employment agreements with Citigroup.' Citigroup argued that 
the agreements provided for legally binding rights under valid employment contracts, see 
31 C.F.R. § 30.10(eK2). Under the Rule, amounts payable pursuant to such agreements 
are generally not subject to the review of the Special Master, aithougli such amounts may 
be taken into account by the Special Master in connection with determinations with 
respect to prospective compensation payable to the employee, id. S 30.16(a)(3)(i). 

Citigroup's proposed compensation structure for each of the six employees in this 
group emphasized the payment of small cash salaries accompanied by large cash 
payments reflecting the terms of the existing agreements. 


Three of the Covered Employee.s are employed by Citigroup's CDMI subsidiary. The remaining three 
employees serve a.s the senior employees of Citigroup inve.stnient and advisory subsidiaries. 
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3. Covered Employees at Phibro, LLC 

Citigroup has also proposed compensation structures for two Covered Employees 
employed by Phibro, LLC, a subsidiary engaged in commodities trading. In connection 
with the submission of its proposed compensation structures for these employees, 
Citigroup provided the Office of the Special Master with a detailed description of the 
historical compensation practices at this subsidiary. Generally, these practices called for 
Phibro to establish cash "bonus pools” in amounts based upon Phibro’s annual trading 
profits, and for these pools to be allocated in the discretion of Phibro’s Chief Executive 
Officer. 


Each of the two Covered Employees employed by Phibro has historically 
participated in these bonus pools. As noted above. Citigroup argued that the employees’ 
participation in these bonus pools reflected legally binding rights under valid 
employment contracts, see id. § 30.10(e)(2), and thus were not subject to the review of 
the Special Master. Accordingly, Citigroup’s proposed compensation structure for each 
of these two employees emphasized the payment of small cash salaries accompanied by 
large cash payments from Phibro’s bonus pools. 

B. Determination.s of the Special Master 

The Special Master has reviewed the Propo.sed Structures in detail by application 
of the principles set forth in the Rule and described in Part 111 above. In light of this 
review and analysis, the Special Master has determined that both the structural design of 
Citigroup’s proposals and the amounts potentially payable to Covered Employees under 
the proposals would be inconsistent with the Public Interest Standard and, therefore, 
require modification. 

The Special Master has determined, in light of the considerations that follow, that 
the compensation structures described in Exhibits I and II to this Detennination 
Memorandum will not, by virtue of either their structural design or the amounts 
potentially payable under them, result in payments inconsistent with the Public Interest 
Standard, 


I. Citigroup Corporate and Operating Units 
a. Cash Salary 

The Special Master reviewed Citigroup's proposal with respect to cash salary in 
light of the principle that compensation structures should generally be comparable to 
■’compensation structures and amounts for persons in similar positions or roles at similar 
entities,” id. § 30. 1 6(b)( 1 )(v). The Special Master has concluded generally that, for 
Covered Employees at Exceptional A.ssistance Recipients, cash salaries should generally 
target the 50th percentile because such levels of cash salaries balance the need to attract 
and retain talented with the need for compensation structures that reflect tlie 
circumstances of Exceptional Assistance Recipients. Citigroup proposed annual cash 
salaries in excess of .SSOO.OOO for the three employees iti this group. The Special Master 
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has concluded that the proposed cash salaries are inconsistent with the Public Interest 
Standard because the amounts potentially payable to certain Covered Employees cannot 
be supported by comparison to cash salaries provided to persons in similar positions or 
roles at similar entities. 

Accordingly, the Special Master has detennined that Citigroup’s proposed cash 
base salaries for these employees are inconsistent with the Public Interest Standard. As 
described in further detail in Exhibits I and II, the cash salaries for these employees that 
the Special Master has determined to be consistent with the Public Interest Standard are 
comparable to those amounts for persons in similar positions or roles at similar entities, 
and are generally less than $500,000. 

b. Stock Salary 

First, the Special Master reviewed the amounts of compensation to be granted in 
the form of stock salary in light of die principle that compensation structures should 
generally be comparable to “compensation stnictures and amounts for persons in similar 
positions or roles at similar entities.” Id. § 30.16(b)(l)(v). The Special Master has 
concluded that the proposed amounts to be delivered in stock salary are inconsistent with 
the Public Interest Standard because the amounts potentially payable to certain Covered 
Employees cannot be supported by comparison to the compensation payable to persons in 
similar positions or roles at similar entities. The Special Master has concluded that lesser 
amounts payable in the form of stock salary are consi.stent with the Public Interest 
Standard. These amounts are described in further detail in Exhibits I and II. 

Second, the Special Master reviewed the structure of Citigroup’s stock salary 
proposal in light of the principle that compensation structures should align performance 
incentives with long-term value creation rather than short-term profits. See id. 

§ 30.16(b)(l)(i). The Special Master has concluded that Citigroup’s proposal, which 
contemplates that one third of stock salary will be transferable intmediateiy by the 
employee, does not provide sufficient alignment with long-term value creation. 

The Special Master also reviewed the structure of Citigroiip’s stock salary 
proposal in light of the principle that an appropriate portion of compensation should be 
“performance-based over a relevant performance period,” id. S 30. 1 6(b)( 1 )(iv). Stock 
that is immediately transferable permits an employee to liquidate his or her investment in 
the stock immediately rather than over a period designed to reflect performance. 
.Accordingly, the Special Master has determined that the structure of Citigroup's stock 
salary proposal is inconsistent with the Public Interest Standard. 

Accordingly, the compensation structures the Special Master has determined to be 
consistent with the Public Interest Standard would not permit immediate transferability or 
sale of stock salary. Instead, stock salary may only be redeemable in three equal, annual 
installments beginning on the second anniversary of grant, with each installment 
redeemable one year early if Citigroup repays ifs TARP obligations. 
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c. Annual Long-Temi Incentive Awnrds 

The Special Master evaluated Citigroup’s proposed annual long-term incentive 
awards in light of the principle that performance-based compensation should be based on 
"performance inetrics [that are] measurable, enforceable, and actually enforced if not 
met.” Id. S 30. 16(b)(rKiv). Citigroup’s proposed awards would have been granted in the 
discretion of the Company rather than based on performance metrics. The Special Master 
ha.s concluded that the proposed incentive awards are inconsistent with the Public Interest 
Standard because they could be granted without respect to the achievement of objective, 
measurable performance metrics. 

The Special Master also evaluated Citigroup’s proposed awards in light of 
recently adopted international standards providing that incentive compensation should 
generally be payable over a period of three years, as well as the principle in the Rule 
providing that performance-based compensation should be payable “over a relevant 
performance period.” id. Restricted stock granted in connection with Citigroup’s 
proposed awards would have vested on the second anniversary of the grant date. 
Accordingly, the Special Master has concluded that the proposed incentive awards are 
inconsistent with the Public Interest Standard because they would have vested over a 
period too short to be relevant to the long-teim performance of the Company. 

Accordingly, as described in Exhibits / and II, the structures the Special Master 
has determined to be consistent with the Public Interest Standard include an annual long- 
term incentive aw'ard payable only upon the achievement of specified, objective 
performance criteria that have been developed and reviewed in consultation with the 
Office of the Special Master, and that will not vest unless the employee remains 
employed until the third anniversary of grant. In addition, as required by the Rule, these 
awards may only be redeemed in 25% installments for each 25% of Citigroup’s TARP 
obligations that are repaid. 

d. “Other” Compensation and Perquisites 

Citigroup proposed limited payments of “other” compensation, as well as 
perquisites, to the Covered Employees. The Special Master has concluded that, absent 
special justification, employee.s — not the Company — generally should be responsible for 
paying personal expenses, and that significant portions of compensation structures should 
not be allocated to such perquisites and “other” compensation. See id. §30.16(b)(l)(iii). 

The Rule requires that each Exceptional Assistance Recipient annually disclose to 
Treasury any perquisites where the total value for any Senior Executive Officer or Most 
Highly Compensated Employee exceeds 525.000. An express justification for offering 
these benefits must also be di.sclosed. Accordingly, as described in Exhibits I and II. the 
compensation structures the Special Ma.ster has deteimined to be consistent with the 
Public Interest Standard provide no more than 525,000 in "other” compensation and 
perquisites to each of these employee.s. .Any exceptions to this limitation will require that 
the Company provide to the Office of the Special Master an independent justification for 
the payment that is satisfactory to the Special Ma.ster, To the extent that payments 
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exceeding this limitation have already been made to a Covered Employee in 2009, those 
amounts should be promptly returned to the Company.'^ 

e- Supplemental Executive Retirement Plans and Non-Ouaiified DeFeired 
Compensation 

Citigroup also proposed that certain Covered Employees receive limited 
compensation in the form of accruals under a “non-qualified deferred compensation" 
plan. In such plans, employers periodically credit employees with an entitlement to post- 
retirement payments. Over time, these credits accumulate and employees may become 
entitled to substantial cash guarantees payable on retirement — in addition to any 
payments provided under retirement plans maintained for emplo}'ees generally. 

The Special Master has concluded that the primary portion of a Covered 
Employee’s compensation package should be allocated to compensation structures that 
are “performance-based over a relevant performance period." Id. § 30. 16(b)(l)(iv). 
Payments under the Company's "non-qualificd deferred compensation” plans do not 
depend upon "individual performance and/or the performance of the (Company] or a 
relevant business unit," ///.; instead, such accruals are simply guaranteed cash payments 
from the Company in the future. In addition, these payments can make it more difficult 
for shareholders to readily ascertain the full amount of pay due a top employee upon 
leaving the Company. 

Covered Employees should ftind their retirements using wealth accumulated 
based on Company performance while they are employed, rather than being guaranteed 
substantial retirement benefits by the Company regardless of Company performance 
during and after their tenures. Accordingly, as described in Exhibits 1 and II, tlie 
compensation .stmetures the Special Master has determined to he consistent with the 
Public Interest Standard prohibit further 2009 accruals for Covered Employees under 
supplemental retirement plans or Company credits to other “non-qualified deferred 
compensation" plans following the date of this Determination Memorandum. 

f. Severance Plans 

The Special Master has concluded that an increase in the amounts payable under 
these arrangements would be inconsi.stent with the principle that compensation should be 
performance-based, id. § 30.16(b){I)(iv). and that payments should be appropriately 
allocated among the elements of compensation, id. 5) 30. 16(b)( 1 )(iii). Accordingly, for 
the compensation structures described in Exhibits I and II to be consistent with the 
Public Interest Standard, the Company must ensure that 2009 compensation structures for 
these employees do not result in an increase in the amounts payable pursuant to these 
arrangements. 


' Citigroup has, however, identified four cmploycc.s subject to e,xpairiate arrangements providing for the 
payment of certain "other" compen.sation in exce.ss of thi.s timitaiion. Tile Special .Master has reviewed 
these arrangements and has concluded that such payments, not to e.xcecd S.TSO.tKtO per employee, are 
consistent with the Public Interest Standard. 
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2. Covered Employees Party to Certain Agreements 

(Citigroiip’s CDMl & Investment and Advisory Siihsidiariesl 

The Special Master reviewed Citigroiip’s proposed compensation structures for 
these employees in light of the principle that compensation .structures should be 
"performance-based over a relevant performance period,” id. § 30.16(b)(l)(iv). 
Citigroup's proposals for these employees generally provided for the payment of 
substantial guaranteed minimum cash amounts. The Special Master has concluded that 
the proposal is inconsistent with the Public Interest Standard because the payment of a 
large cash lump sum is not adequately linked to the performance of the Company over a 
relevant performance period. 

The Special Master also reviewed the proposals in light of the requirement that 
compensation structures “avoid incentives to take unnecessary or excessive risks,” id. 
>!J0,16(b)(l)(i), A guaranteed minimum amount provides the employee with little 
downside risk in the event of poor performance, but potentially unlimited gain in the 
event that substantial risk-taking leads to significant profits. Accordingly, the Special 
Master has concluded that the proposal is inconsistent with the Public Interest Standard 
because the presence of a guaranteed minimum amount may lead to incentives to take 
unnecessary or excessive risks. 

During discussions with the Company, the Office of the Special Master conveyed 
the view that the proposals were inconsistent with the Public Interest Standard, Citigroup 
asserted that these payments were to be made under agreements providing for legally 
binding rights under valid written employment contracts, .see id. § 30. 10(e)(2). Following 
extensive discussions, all six of the employees in this group agreed to waive their right.s 
to the cash payments reflected in the Company’s proposals. 

Accordingly, these payments will be restructured to be consistent with the Public 
Interest Standard and will include the following: 

• Cash base salaries no greater than 5475,000. 

• Grants of vested stock salary redeemable only in three equal, annual installments 
beginning on the second anniversary of grant, with each installment redeemable 
one year early if Citigroup repays its TARP obligations. 

• Subject to the achievement of objective, specified performance metrics developed 
in consiilralion with the Office of the Special Master, an annual long-term 
incentive award, granted in the form of Citigroup restricted stock that will be 
forfeited unless the employee stays with Citigroup for at least three years 
following grant, and may only be redeemed in 25% installments for each 25% of 
Citigroup’s TARP obligations that are repaid. '^ 


’ .Stock granted pur.suunt to .such award.s. if any. for Ihe.se three employees may vest if the employee is 
terminated by Citigroup without "cau.se" prior to the third anniversary of the grant date. 
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The compensation structures for these employees wilt also be subject to the 
limitations described in Parts IV.B.l.d., (“other” compensation and perquisites), IV.B.l.e. 
(non-qualified defemed compensation), and IV.B.l.f. (severance plans) above. 


J. Covered Employees at Phibro, LLC 

The Special Master reviewed the proposals for these two employees in light of the 
principle that compensation arrangements should not “reward employees for short-term 
or temporary increases in value,” id. § 30.16(b)(T)(i). Citigroup’s proposal with respect 
to these employees called for the payment of substantial bonuses based upon Phibro’s 
performance during a fifteen-month period. Accordingly, the Special Master concluded 
that the proposals were inconsistent with the Public Interest Standard because they could 
provide substantial rewards for short-lived increases in value. 

The Special Master also reviewed the proposals in light of the requirement that 
compensation stiiictuies should “avoid incentives to take unnecessary or excessive risks," 
id. §,30.16(b)(l)(i). Citigroup’s proposal called for the payment of cash bonuses based on 
the short-term results of a trading operation involving, according to Citigroiip’s analysis, 
long-term risk-taking that could result in losses exceeding several billion dollars. 
•Accordingly, the Special Master concluded that the proposals were inconsistent with the 
Public Interest Standard because they could provide the employees with incentives to 
take unnecessary or excessive risks. 

hi addition, the Special Master reviewed the proposals in light of the principle that 
“amounts payable. . .should be consistent with, and not e.sce.s.sive taking into account, 
cotnpeasation structures and amounts for persons in similar positions or roles.” Id. 

§ 30.16(b)(l)(v) (emphasis added). Citigroiip’s proposal for one of these employees 
involved the payment of a 2009 bonus in excess of $95,000,000. The Special Master 
concluded that this amount was excessive taking into account compensation amounts for 
persons in similar positions or roles at similar entities. 

During discussions with the Company, the Office of the Special Master conveyed 
the view that the proposal was inconsistent with the Public Interest Standard. Citigroup 
asserted that these payments were to be made under agreements providing for legally 
binding rights under valid written employment contracts, .see id. § 30.10(e)(2). During 
these discussions, and while the proposals were under consideration by the Special 
Master. Citigroup informed the Special Master that the Company had entered into a 
definitive agreement providing for the sale of Phibro to Occidental Petroleum, Inc., 
which has not received assistance under the T.ARP. Accordingly, the compensation 
structures of both Covered Employees at Phibro will no longer be subject to the review of 
the Special Master in 2010. 

One of the Covered Employees at Phibro entered into an agreement providing that 
no amounts will be paid to that employee for 2009 until Phibro is no longer a subsidiary 
of Citigroup, and that the amounts will not be payable in cash until January 2011. With 
respect to 2009, the Special Master has concluded that, to be consistent with the Public 
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Interest Standard, that employee’s compensation structure must provide for no 
compensation of any kind during 2009. Accordingly, amounts paid to the employee prior 
to the date of this Detcnnination Memorandum shall be repaid to Citigroup. 

The second Covered Employee at Phibro was determined not to have a legally 
binding right to the proposed amounts. Sec id. § 30.10(e)(2). Accordingly, the Office of 
the Special Master engaged in di.scussions with the Company to ensure that no payments 
would be made to this employee that would be inconsistent with the Public Interest 
Standard. The compensation structures for this employee that the Special Master has 
determined to be consistent with the Public Interest Standard will be structured in 
accordance with the conclusions of the Special Master de.scribed in Part IV. B. 2. above. 
The compensation structures for this employee will also be subject to the limitations 
described in Parts lV.B.2.d., (“other” compensation and perquisites), lV.B.2.e. (non- 
qualified defeiTed compensation), and IV.B.2.f. (severance plans) above. Further detail is 
provided in Exhibits I and ll. 


4. Departed Employees 

In addition, three employees that would have been Covered Employees had they 
remained employed are no longer employed by the Company. With respect to those 
employees, the Special Master has determined that cash salaries through the date of the 
termination of employment, and payment of up to S25.000 in perquisites and “other” 
compensation are consistent with the Public Interest Standard. No other payments to 
these employees of any kind would be consistent with the Public Interest Standard. Any 
exceptions to this limitation will require that the Company provide to the Office of the 
Special Master an independent justification for the payment that is satisfactory to the 
Special Master, 


V, Corporate Governa.nce 

As noted in Part III above, the Rule requires the Special Master to consider the 
extent to which compensation stnictures are '‘performance-based over a relevant 
performance period." 31 C.F.R. 5 30.16(b)(I)(iv). In light of the importance of this 
principle, Citigroup must take certain additional corporate governance steps, including 
those required by the Rule, to ensure that the compensation structures for the Covered 
Employees, and the amounts payable or potentially payable under those structures, are 
consistent with the Public Interest Standard. 

A. Requirements Relating to Compensation Structures 

In order to ensure that objective compensation performance criteria are 
“measurable, enforceable, and actually enforced if not met,” id. S 30.16(b)( l)(iv). long- 
term incentive awards may not be granted unless the Personnel and Compensation 
Committee of Citigroup's Board of Directors determines to grant such an award in light 
of the employee's performance as measured against objective perfonnance criteria that 
the Committee has developed and reviewed in consultation with the Office of the Special 
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Master. This evaluation must be disclosed to shareholders in, and certified by the 
Committee as part of, Citigroiip’s securities filings. In addition, the Committee must 
retain discretion with respect to each employee, to reduce (but not to increase) the 
amount of any incentive award on the basis of its overall evaluation of the employee's or 
Citigroup's performance (notwithstanding full or partial satisfaction of the performance 
criteria). 

In addition, as noted in Part III, above and described in Exhibits I and II, the 
structures determined by the Special Master to be consistent with the Public Interest 
Standard include grants of stock in Citigroup. It is critical that these compensation 
stnictures achieve the Rule’s objective of “appropriatellyl allocatjingl the components of 
compensation [includingl long-term incentives, as well as the extent to which 
compensation is provided in... equity,” id. § 30,16(h){iii). 

The Company must have in effect a policy that would prohibit an employee from 
engaging in hedging, derivative or other transactions that have an economically similar 
effect that wotdd undermine the incentives created by the compensation stnictures set 
forth in Exhibits I and II. Such transactions would be contrary to the principles set forth 
in the Rule. 

B. Additional Requirements 

In addition to the requirements set forth above, pursuant to the requirements of the 
Rule, Citigroup is required to institute the following corporate governance reforms; 

(1) Compensation Coinmittee: Risk Review. Citigroup must maintain a compensation 
committee comprised exclusively of independent directors. Every six montlis. the 
committee must discuss, evaluate, and review with Citigroup's .senior ri.sk officers 
any risks that could threaten the value of Citigroup. In particular, the committee 
must meet every six months to discuss, evaluate, and review the terms of each 
employee compensation plan to identify and limit the features in (1) SEO 
compensation plans that could lead SEOs to take unnecessary and excessive risks 
that threaten the value of Citigroup; (2) SEO or other employee compensation 
plans that could encourage behavior focused on short-term results and not on 
long-term value creation; and (3) employees' compensation plans that could 
encourage the manipulation of Citigroup's reported earnings to enhance the 
compensation of any of the employees. Id. § 30.4; id. S 30.5. 

(2) Disclosure with Respect to Compensation Consullants. The compensation 
committee must disclose to Treasury an annual narrative description of whether 
Citigroup, its Board of Directors, or the committee has engaged a compensation 
consultant during the past three years. If so, the compensation committee must 
detail the types of services provided by the compensation consultant or any 
affiliate, including any “benchmarking'' or comparisons employed to identify 
certain percentile levels of compensation. Id. tj 30.1 1(c). 
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(3) Disclosure of Perquisites. As noted in Part IV, Citigronp must provide to 
Treasury an annual disclosure of any perquisite whose total value for Citigroup’s 
fiscal year exceeds $25,000 for each of the Covered Employees. Citigroup must 
provide a naiTative description of the amount and nature of these perquisites, the 
recipient of these perquisites, and a ju-stification for offering these perquisites 
(including a justification for offering the perquisite, and not only for offering the 
perquisite with a value that exceeds $25,000). hi § 30, 1 1(b). 

(4) Clawback. Citigroup must ensure that any incentive award paid to a Covered 
Employee is subject to a clawback if the award was based on materially 
inaccurate financial statements (which includes, but is not limited to, statements 
of earnings, revenues, or gain.s) or any other materially inaccurate performance 
metric criteria. Citigroup must exercise its clawback rights except to the extent 
that it is unreasonable to do so. Id. § 30.8. 

(5) Say-on-Pay. Citigroup mu,st permit a separate shareholder vote to approve the 
compensation of executives, as required to be disclosed pur.suant to the federal 
securities laws (including the compensation discussion and analysis, the 
compensation tables, and any related material). Id. S' 30. 13. 

(6) Policy Addressing E.xcessi\’e or Luxury Expenditures. Citigroup was required to 
adopt an excessive or luxury expenditures policy, provide that policy to Trea.sury. 
and post it on Citigroup's website. If Citigrotip's board of directors makes any 
material amendments to this policy, within ninety days of the adoption of the 
amended policy, the board of directors must provide the amended policy to 
Treasury and post the amended policy on the company website. Id. § 30.12. 

(7) Prohihition on Tax Gross-Ups. Except as explicitly permitted under the Rule, 
Citigroup is prohibited from providing (formally or informally) tax gross-ups to 
any of the Covered Employees. Id. § 30.1 1(d). 

(8) CEO and CEO Certification. Citigroup’s chief executive officer and chief 
financial officer must provide to the Securities and Exchange Commission written 
certification.of the Company's compliance with the various requirements of 
section 1 1 1 of EESA. The precise nature of the required certification is identified 
in the Rule. Id. S 30. 1 5 Appx. A. 


VI. Conclusion 


The Special Master has review'cd the Proposed Structures for the Covered 
Employees for 2009 in light of the principles set forth at 31 C.F.R. S 30.16(b). On the 
basis of that review, the Special Master has determined that the Proposed Structures 
submitted by Citigroup require modification in order to meet the Public Interest Standard. 

The Special Master has separately reviewed the compensation stnictures set forth 
in Exhibits I and // in light of the principles .set forth at 3 1 C.F.R. S 30. 16( b). Pursuant 
to the authority vested in the Special Master by the Rule, and in accordance w ith Section 
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30,16(a)(3) thereof, the Special Master hereby determines that the compensation 
structures set forth in Exhibits I and 11, including the amounts payable or potentially 
payable under such compensation structures, will not result in payments that are 
inconsistent with the purposes of section 1 1 1 of EESA or the TARP, and will not 
otherwise be contrary to the public interest. 

Pursuant to the Interim Final Rule, Citigroup may, within 30 days of the date 
hereof, request in writing that the Special Master reconsider the determinations set fonh 
in this Determination Memorandum. The request for reconsideration must specify a 
factual error or relevant new infonuation not previously considered, and must 
demonstrate that such error or lack of information resulted in a material error in the initial 
determinations. If Citigroup does not request reconsideration within 30 days, the 
determinations set forth herein will be treated as final determinations. Id. § 30.16(c)(l ). 

The foregoing determinations are limited to the compensation staictures described 
in Exhibits I and II, and shall not be relied upon with respect to any other employee. The 
determinations are limited to the authority vested in the Special Master by Section 
30.16(a)(3) of the Rule, and shall not constitute, or be construed to constitute, the 
judgment of the Office of the Special Master or Treasury with respect to the compliance 
of any compensation structure with any other provision of the Rule. Moreover, this 
Determination Memorandum has relied upon, and is qualified in its entirety by, the 
accuracy of the materials submitted by the Company to the Office of the Special Master, 
and the absence of any material misstatement or omission in such materiahs. 

Finally, the foregoing determinations are limited to the compensation structures 
described herein, and no further compensation of any kind payable to any Covered 
Employee without the prior approval of the Special Master would be consistent with the 
Public Interest Standard. 
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EXHIBm 

COVERED EMPLOYEES 
2(K)9 Compensation 


Company Name: Citigroup Inc. 


Kmployee ID 

Cash Salary 
(Rate goma 
forward.) 

Stock Salary 
(Perftxmancc based; 
The st<x:k vests at graitt 
and is redeemable in 
three equal annual 
iastallmcm.s beginning on 
the 2ixl anniver.sary <8' 
gram.} 

l.ong'Term Restricted Stock 

(Performance based: Awarded 

based on achievement of 
objective ficrformance goals. 
Vests after 3 years of service. 
Transferability dependent on 
TARP repayment.) 

Total Direct 
Compensation 

(Cash .salary paid to 
dale ph-is two ntontiis at 
new' run rate + stock 
salary + long-term 
resiric-ted slock.) 


SI 

SO 

$0 

s, 

fCXXXW 

5475.1X10 


SZ850.{XX) 


KKXDS 

S.5(X).!XX) 


.$1,950,000 



$0 

SO 

SO 

-SO 

i(XHKl7 

S475.(XX) 

S5.629.I67 

Si.utxuxxt 

.S9,(XX).(XX) 

MXKX)8 

S475,(XX) 

S3.73333.3 

$2.(XX),(XX) 

-S6.(XX).(XX.) 

KKXXW 

S4?5.(XX) 

S3.y79.l67 

$2,135.33.' 

$6.4(X).(X)0 

HXX)10 

S475.(X)0 

S5.69yj‘X) 

s.Tax).(xx) 

$9.(XX),(XX) 

I0(X}II 

'>475.fXX) 

S4.683J'.33 

S2,475.(XX) 

$7-425.(XX) 

l(XX)I3 

S475.(X10 

S5399.390 

S2.S50.{XX) 

.$S.550.(XX1 

|(XX)14 

S475,0(X) 

S5.735.333 

$3.(XX}.(XX} 

$0.(XX).«X1 

100015 


S*.-KX).(XX) 

S2333.333 

$7.(xx).axi 

HKX)!? 

5475.ax) 

-S33X).{XX) 

$1.733333 

S5J00.(XX) 




SI.633..L?3 

$4.9(X3.(XX) 

HXXGO 

S475.(XX) 

.S2.845.833 

$1356350 

$4.f)68.7.V.) 

HXX12t 

S475.0OO 

SI.775.aX) 

S1.(XX).(XX) 

$3.(,XX).IXJ0 

|(KX.122 

.S475.fXX) 

.S2-520.(XXI 

$!,. 39,33.5 .3 

$4.1S0.(XX) 

HXX)23 


$3,733,333 

$2.fXX).fX)0 

S6.(XX).fXX) 

t(IX)25 

■UTS-IXO 

S250.(XX) 

.$237,500 

$7t2.5(X) 

1(XX>75 

S5(X).fXX) 

-S5.062.5fX) 

$2.666.6f-.7 

$S.(XX).(X)0 

i(X)t()7 

S5<XHXX) 

$2,916,666 

S 1 .666.667 

S5.(XX).(XXI 


Comparison of 2I}U9 Compensation to Prior Years: 2007 & 2<HW Compensaticm 

2008 CiL^h tlecrea^eiJ by S244.0M or 06.4% 

Toul Direct Coinpeasatk'n decreased by .'>272M or6y.7''f 

2007 Cash decreased hy $78.4M or 

Tolai Direct Conipeasalion decreased by S2 1 7 3M or 64. 7'? 


Note; 1; -\rni.xinis rellocted in this Exliibii do not include aiTKXints the Company has asserted to he payable pursiuint to legally 
binding rights under valid empbymenl contracts, .see 31 C.F.R. § .K). 10te)<2). 

.Note; 2: The loial mimlYcr o}' Co\erctl Rniployees may be less than 25 because of terminations, dcpariiires and retirements 
alter Jantiar>- 1. 2IKW. 
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EXfflBIT II 

TERMS AND CONDITIONS OF PAYMENTS AND STRUCTURES 
CONSISTENT WITH THE PUBLIC INTEREST STANDARD 

The following general terms and conditions shall govern the compensation 
structures described in Exhibit I. The Special Master's determination that those 
stmctures are consistent with the Public Interest Standard is qualified in its entirety by the 
Company’s adherence to these terms and conditions. 

• Cash base salary. Cash base salaries reflect the go-forward rate for the employee 
effective as of November 1, 2009. Compensation paid in the form of cash base 
salary prior to that date in accordance with the terms of employment as of June 
14. 2009 shall be permitted unless otherwise noted. 31 C.F.R. Sj 30.16(a)(3)(iii). 

• Stock salary. Rates of stock salary grants reflect full-year values. Because this is 
a new compensation element, the amounts are payable on a nunc pro tunc basis 
effective January 1, 2009. Stock salary must be determined as a dollar amount 
through the date salary is earned, be acemed at the same time or times as the 
salary would otherwise he paid in cash, and vest immediately upon grant, with the 
number of shares based on the fair market value on the date of award. Stock 
granted as stock salary may only be redeemed in three equal, annual installments 
beginning on the second aimiversary of grant, with each installment redeemable 
one year early if TARP obligations are repaid. 

• Long-term restricted stock. Long-term restricted stock may be granted upon the 
achievement of specified, objective performance criteria that have been developed 
and reviewed in consultation with the Office of the Special Master and certified 
by the Personnel and Compensation Committee of Citigroup's Board of Directors. 
Any such stock may vest only if the employee remains employed by the Company 
on the third anniversary of grant (or, if earlier, upon death or disability). The 
stock shall be transferable only in 25% increments for each 25% of TARP 
obligations repaid by the Company. 

• Other compensation and perquisites. No more than $25,000 in total other 
compensation and perquisites may be provided to any Covered Employee, absent 
exceptional circumstances for good cause shown, as defined by pertinent SEC 
regulations. 

• Supplemental executive retirement plans and non-qualified deferred 
compensation plans. Following the date of the Determination Memorandum, no 
additional amounts may be accrued under supplemental executive retirement 
plans, and no Company contributions may be made to other “non-qualified 
deferred compensation” plans, as defined by pertinent SEC regulations. 

• Qualified Plans. For the avoidance of doubt, the Special Master has determined 
that participation by the Covered Employees in tax-qualified retirement, health 
and welfare, and similar plans is consistent with the Public Interest Standard. 
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6. General Motors Company 
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DEPARTMENT OF THE TREASURY 

WASHINGTON, D.C. 20220 


October 22. 2009 


Mr. Gregory E, Laii 

Executive Director - Global Compensation 
General Motors Company 
300 Renaissance Drive 
MC482-C32-B6I 
Detroit. Ml. 48265-3000 

Re: Proposed Compensation Payments and 

Structures for Senior Executive Officers and 
Most Highly Compensated Employees 


Dear Mr. Lau: 

Pursuant to the Depanment of the Treasury's Interim Final Rule on T.ARP 
Standards for Compensation and Corporate Governance, the Office of the Special Master 
has completed its review of your 2009 compen.sation submission on behalf of the Senior 
Executive Officers and certain Most Highly Compensated Employees of General Motors 
Company (“GM"). Attached as Annex A is a Determination Memorandum 
(accompanied by Exhibits / and 11) providing the determination.s of the Special Master 
with respect to 2009 compensation for those employees. 31 C.F.R. § 30.16(a)(3), 

The Interim Final Rule requires the Special Master to determine whether the 
compensation structure for each senior executive officer and certain most highly 
compensated employees "will or may result in payments inconsistent with the purposes 
of section 1 1 1 of EESA or T.ARP. or |is| otherwise contrary to the public interest." Id. 

S 30.16(a)(3). The Special Master has determined that, to satisfy this standard. 2009 
compensation for GM’s senior executive officers and certain mo.st highly compensated 
employees generally must comport with the following standards: 

• There can be no guarantee of any "bonus" or “retention" aw ards among the 
compensation structures approved by the Special Master. 

• Rather than cash, the majority of each Corporate Employee' s base salary will be 
paid in the form of slock. This slock will immediately vest, in accordance w ith 
the Interim Final Rule, but will only be redeemable in three equal, annual 
installments beginning on the second anniversary of grunt, w ith each installment 
redeemable one year earlier if GM repays its T.ARP obligations. 
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• Base salary paid in cash should not exceed $500,000 per year, except in 
appropriate cases for good cause shown. Overall, cash compensation must be 
significantly reduced from cash amounts paid in 2008. In GM’s case, cash 
compensation for these employees will decrease 3 1 .0% from 2008 levels. 

• Total compensation for each individual mu,st both reflect the individual’s value to 
GM and be appropriate when compared with the total compensation provided to 
persons in similar positions or roles at similar entities, and should target the 50th 
percentile of total compensation for such similarly situated employees. Overall, 
total direct compensation must be reduced from 2008 amounts. In GM’s case, 
total direct compensation for these employees will decrease 20,4% from 2008 
levels. 

• If, and only if, the employee achieves objective performance metrics developed 
and reviewed in consultation with the Office of the Special Master, the employee 
may he eligible for long-term incentive awards. Ail such awards must be payable 
in the form of restricted stock that will be forfeited unless the employee stays with 
GM for at least three years following grant, and may only be redeemed in 25% 
installments for each 25% installment of GM's TARP obligations that are repaid. 
Such long-term incentive awards may not exceed one-third of total annual 
compensation. 

• Any and all iheentive compensation paid to employees will be subject to recovery 
or "clawback” if the payments are based on tnaterially inaccurate financial 
statements or any other materially inaccurate performance metrics, or if the 
employee is terminated due to misconduct that occurred during the period in 
which the incentive was earned. 

• Any and all “other” compensation and perquisites will not exceed $25,000 for 
each employee (absent exceptional circumstances for good cause shown). 

• No severance benefit to which an employee becomes entitled in the future may 
lake into account a cash salary increase, or any payment of stock salar'y, that the 
Special Master has approved for 2009. 

• No additional amounts in 2009 may be accrued under supplemental executive 
retirement plans or credited by the company to other “non-qualified deferred 
compensation” plans after the date of the Detennination Memorandum. 

The Special Master has also detennined that, in order for the approved 
compensation structures to satisfy the standards of 3 1 C.F.R. § 30.16(a)(3). GM must 
adopt policies applicable to these employees as follows: 

• The achievement of any performance objectives must be certified by the 
Executive Compensation Committee of GM's Board of Directors, which is 
composed solely of independent directors, to the Office of the Special Master or, 
subject to the approval of the Special Master, in such other manner as is 
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determined by the compensation committee. The.se performance objectives must 
be reviewed and approved by the Office of the Special Master. 

• The employee.s will be prohibited from engaging in any hedging, derivative or 
other transactions that have an equivalent economic effect that would undermine 
the long-term performance incentives created by the compen.sation structures. 

• GM may not provide a tax “gross up” of any kind to the.se employee.s. 

• At least once every year, the Executive Compensation Committee of GM’s Board 
of Directors must provide to the Department of the Treasury a nairative 
description identifying each compensation plan for its senior executive officers, 
and explaining how the plan does not encourage the .senior executive officers to 
take unnecessary and excessive risks that threaten GM's value. 

These requirements are de.scribed in further detail in the attached Determination 
Memorandum. 

The Special Master’s review has been guided by a number of considerations, 
including each of the principles articulated in the Interim Final Rule. Id. § 30.16(b)(1). 
The following principles were of particular importance to the Special Master in his 
determinations with respect to GM's compensation structures: 

• Performcmce-bcLKed compensation. The majority of approved compensation 
depends on GM’s performance, and ties the financial incentives of GM employees 
to the overall performance of the Company. A majority of the salary paid to 
employees under these structures will be paid in the form of stock; and, because 
the stock salary will become transferable only in three equal, annual installments 
beginning on the second anniversary of the date the stock salary is earned (with 
each installment redeemable one year earlier if GM repays its TARP obligations), 
the ultimate value realized by the employee will depend on GM’s performance 
over the long term. GtiaraiUeed amounts payable in cash, in contrast, are 
generally rejected, 3! Id. § 30.16(b)( 1 )(iv). 

• Taxpayer reuim. The compensation structures approved by the Special Master 
reflect the need for GM to remain a competitive enterprise and, ultimately, to be 
able to repay TARP obligations. The Special Master has determined that the 
approved compen.sation structures are competitive when compared to those 
provided to persons in similar positions or roles at similar entities. Overall, the 
compen.sation structures generally provide for total compensation packages well 
below the 50th percentile when compared to such other executive officers and 
employees. Id. !j 30.16(b)(l)(ii). 

• .Appropriate Allocation. I'he total compensation payable to GM employee.s is 
weighted heavily toward long-term structures that arc tied to GM’s performance 
and are easily understood by shareholders. As a general principle, guaranteed 
income is rejected. Fixed compen.sation payable to GM employees should consist 
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only of cash salaries at sufficient levels to attract and retain employees and 
provide them a reasonable level of liquidity. 

Pursuant to the Interim Final Rule, GM may, within 30 days of the date hereof, 
request in writing that the Special Master reconsider the detenninations set forth in the 
Determination Memorandum. If GM does not reque.st reconsideration witliin 30 days, 
these initial determinatioms will be treated as final determinations. Id. § 30.16(c)( 1 ). 


Very tirflv yours, 




Cenneth R. Feinberg 
Office of the Special Master 
for TARP E.'tecutive Compensation 


Attachments 

cc; M.s. Mary T. Ban'a 
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ANNEX A 

DETERNHNATION MEMOR ANDUM 

I. Introduction 

The Emergency Economic Stabilization Act of 200S, as amended by the 
American Recovery and Reinvestment Act of 2009 (“EESA"). requires the Secretary of 
the Treasury to establish standards related to executive compensation and corporate 
governance for financial institutions receiving financial assistance under the Troubled 
Asset Relief Program ("TARP"), Through the Department of the Treasury’s Interim 
Final Rule on TARP Standards for Compensation and Corporate Governance (the 
"Rule”), the Secretary delegated to the Office of the Special Master for TARP Executive 
Compensation (the “Office of the Special Master” or, the “Office”) responsibility for 
reviewing compensation structures of certain employce.s at financial institutions that 
received exceptional financial assistance under the TARP (“Exceptional Assistance 
Recipients”), 31 C.F.R. § 30.16(a); /J. § 30. 16(a)(3). For these employees, the Special 
Master mu.st determine whether the compensation structure will or may result in 
payments “inconsistent with the purposes of section ! 1 1 of EESA or TARP, or |is] 
otherwise contrary to the public interest.” [d. 

General Motors Company (“GM" or the “Company"), one of seven Exceptional 
Assistance Recipients, has submitted to the Special Master proposed compensation 
structures (the "Proposed Structures”) for review pursuant to Section 30.16(a)(3) of the 
Rule. These proposals apply to three employees that the Company ha.s identified as 
Senior Executive Officers (the "Senior Executive Officers,” or "SEOs”) for purposes of 
the Rule, and .seventeen employees the Company has identified as among the most highly 
compensated employees of the Company for purposes of the Rule (the “Most Highly 
Compensated Employees," and, together with the SEOs, the “Covered Employees”). 

The Covered Employees comprise two business unit categories: GM corporate 
employees ("Corporate Employees") and employees of GM’s asset management unit 
("Promark Employees”). The relatively heavy concentration of Promark Employees 
among the Covered Employee group — fifteen of the twenty employees — resulted from 
the method used to calculate a Most Highly Compensated Employee’s compensation 
under the Rule. As a result of the accounting technique used to value equity 
compensation under this method, GM coiporate employees who otherwise may have 
been Most Highly Compensated Employees saw their compensation reduced greatly 
because of the stock performance of GM’s predecessor in 2008. 

The Special Master has completed the review of tlie Company’s Proposed 
Structures for the Covered Employees pursuant to the principles set forth in the Rule. Id, 
>! 30. l6(bK 1 ). This Determination Memorandum sets forth the determinations of the 
Special Master, pursuant to Section 30. 16(a)(3) of the Rule, with respect to the Covered 
Employees. 


A1 



134 


II. Background 

On June 15, 2009, the Department of the Treasury (“Trea.sury’') promulgated the 
Rule, creating the Office of the Special Master and delineating its respon.sibilities. 
Immediately following that date, the Special Master, and the Department of the Treasury 
employee.s working in the Office of the Special Master, conducted extensive discussions 
with GM officials. During these discussions, the Office of the Special Master informed 
GM about the nature of the Office’s work and the authority of the Special Master under 
the Rule. These discussions continued for a period of months, during which the Special 
Master and GM explored potential compensation structures for the Covered Employees. 

The Rule requires that each Exceptional Assistance Recipient submit proposed 
compensation structures for each Senior Executive Officer and Most Highly 
Compensated Employee no later than August 14, 2009. 31 C.F.R. § 30.16(a)(3). On July 
20. 2009, the Special Master reque.sted from each Exceptional Assistance Recipient, 
including GM, certain data and documentary information necessary to facilitate the 
Special Master’s review of the Company’s compensation structures. The request 
required GM to submit data describing its proposed compensation structures, and the 
payments that would result fioin the propo.sed structures, concerning each Covered 
Employee. 

In addition, the Rule authorizes the Special Master to request information from an 
Exceptional Assistance Recipient “under such procedures as the Special Master may 
determine.” hi § 30, 16(d). GM was required to submit competitive market data 
indicating how the amounts payable under GM’s Proposed Structures relate to the 
amounts paid to persons in similar positions or roles at similar entities. GM was also 
required to .submit a range of documentation, including information related to proposed 
performance metrics, internal policies designed to curb excessive risk, and certain 
previously existing compensation plans and agreements. 

GM submitted this information to the Office of the Special Master on August 7, 
2009. Following a preliminary review of the submission, and the submission of certain 
additional information, on August 31, 2009, the Special Master determined that GM’s 
submis.sion was substantially complete for purposes of the Rule. W. 5 30.16(a)(3). The 
Office of the Special Master then commenced a formal review of GM's Propo.sed 
Structures for the Covered Employees. The Rule provides that the Special Master is 
required to issue a compensation determination widiin 60 days of a substantially 
complete submission. W. 5 30.16(a)(3), 

The Office of the Special .Master’s review of the Company's proposals was aided 
by analysis from a number of internal and external .sources, including: 

• Trea.sury personnel detailed to the Office of the Special .Vlaster, including 
executive compensation speciali.sts with significant experience in reviewing, 
analyzing, designing and administering executive compensation plans, and 
attorneys with experience in matters related to executive compensation; 


A2 



135 


• Competitive market data provided by the Company in connection with its 
submission to the Office of the Special Master; 

• External information on comparable compensation structures extracted from the 
U.S. Mercer Benchmark Datahase-Execiitive\ 

• External information on comparable compensation structures extracted from 
Equilar’s Execiaivelnsight database (which includes information drawn from 
publicly filed proxy statements) and Equilar’s Top 25 Survey Summary Report 
(which includes information from a survey on the pay of highly compensated 
employees); 

• Consultation with Lucian A. Bebchuk, a world-renowned expert in executive 
compensation and the William J. Friedman and Alicia Townsend Friedman 
Professor of Law, Economics, and Finance and Director of the Program on 
Corporate Governance at Harvard Law School; and 

• Consultation with Kevin J. Murphy, a world-renowned expert in executive 
compensation and the Kenneth L. Trefftzs Chair in Finance in the department of 
finance and business economics at the University of Southern California’s 
Marshall School of Business. 

The Special Master considered these views, in light of the statutory and regulatory 
standard.s described in Part II below, when evaluating the Company’s Proposed 
Structures for the Covered Employees for 2009. 

III. Statutory a.nd Regulatory Standards 

The Rule requires tliat the Special Master determine for each of the Covered 
Employees w'hether GM’s Proposed Structures, including amounts payable or potentially 
payable under the compensation structure, ’’will or may result in payments that are 
inconsistent with the purposes of section 1 1 1 of EESA or TARP, or [is| otherwise 
contrary to the public interest," 31 C.F.R. § 30.16(a)(3) (as applied to Covered 
Employees of Exceptional Assistance Recipients, the “Public Interest Standard’’). 
Regulations promulgated pursuant to the Rule require that the Special Master consider six 
principles when making these compensation determinations: 

(1) Risk. The compensation .structure should avoid incentives which encourage 

executive officers and employees to take unnecessary or excessive risks that could 
threaten the value of the exceptional assistance recipient, including incentives that 
reward employees for .short-term or temporary increases in value or performance; 
or similar measures that may undercut the long-term value of the exceptional 
assistance recipient. Compensation packages should be aligned with sound risk 
management, kl. § 30.16(b)(l)(i). 
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(2) Taxpayer return. The compensation structure and amount payable should reflect 
the need for the exceptional assistance recipient to remain a competitive 
enterprise, to retain and recruit talented employees who will contribute to the 
recipient’s future success, so that the Company will ultimately be able to repay its 
TARP obligations. Id. § 30. 16(b)(l)(ii). 

(3) Appropriate allocation. The compensation structure should appropriately allocate 
the components of compensation such as salary and short-temi and long-term 
performance incentives, as well as the extent to which compensation is provided 
in cash, equity, or other types of compensation such as executive pensions, or 
other benefits, or perquisites. ba,sed on the specific role of the employee and other 
relevant circumstances, including the nature and amount of current compensation, 
deferred compensation, or other compensation and benefits previously paid or 
awarded. W. § 30. 16(b)(l)(iii). 

(4) Peiformaiice-hased crnnpensation. .“^n appropriate portion of the compensation 
should be performance-based over a relevant performance period. Perfoi mance- 
based compensation should be determined through tailored metrics that 
encompass individual performance and/or the performance of the Exceptional 
Assistance Recipient or a relevant business unit taking into consideration specific 
business objectives. Performance metrics may relate to employee compliance 
with relevant corporate policies. In addition, the likelihood of meeting the 
performance metrics should not be so great that the arrangement fails to provide 
an adequate incentive for the employee to perform, and performance metrics 
should be measurable, enforceable, and actually enforced if not met. Id. jj 
30.16(b)(l)(iv). 

(5) Comparable structure.'i and payment.'!. Tlie compensation structure, and amount 
payable where applicable, should be consistent with, and not excessive, taking 
into account compensation stnictures and amounts for persons in similar positions 
or roles at similar entities that are similarly situated, including, as applicable, 
entities competing in the same markets and similarly situated entities that are 
financially distressed or that are contemplating or undergoing reorganization. Id. 

§ 30.16(bKl)(v), 

( 6) Employee contribution to TARP recipient value. The compen.sation structure and 
amount payable should refiect the current or prospective contributions of an 
employee to the value of the Exceptional Assistance Recipient, taking into 
account multiple factors such as revenue production, specific expertise, 
compliance with company policy and regulation (including risk management), 
and corporate leadership, as well as the role the employee may have had with 
respect to any change in the financial health or competitive position of the 
recipient. Id, § 30. 16(b)l 1 )(vi). 

The Rule provides that the Special Master shall have discretion to determine the 
appropriate weight or relevance of a paificular principle depending on the facts and 
circumstances surrounding the compensation stnteture or payment for a particular 
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employee. Id. § 30.16(b). To the extent two or more principles may appear inconsistent 
in a particular situation, the Rule requires that the Special Ma.ster exercise his discretion 
in determining the relative weight to be accorded to each principle. Id. 

The Rule provide.s that the Special Master may. in the course of applying these 
principles, take into account other compensation structures and other compensation 
earned, accrued, or paid, including compensation and compensation structures that are 
not subject to the restrictions of section 1 1 1 of EESA. For example, the Special Master 
may consider payments obligated to be made by the Company pursuant to certain legally 
binding rights under valid written employment contracts entered into prior to enactment 
of the statute and the accompanying Rule. Id. § 30, 16(a)(3). 


IV. Compensation Strlctures and Payments 


A. GM Proposals 

GM provided the Office of the Special Master with detailed information 
concerning its 2009 Proposed Structures for the Covered Employees, including amounts 
potentially payable under the Proposed Stmetures for each Covered Employee (the 
"Proposed Structures"). 

GM’s proposals for Corporate Employees and Promark Employees reflected the 
significant differences between the businesses and their customary compensation 
structures. The Corporate Employees generally manage the Company’s automotive 
business and their compensation structure is weighted more heavily toward stock salary 
than the Promark Employees, who manage GM and third-paity pension trust fund and 
other assets. 

GM supported its Proposed Structures with detailed assessments of eaeh Covered 
Employee’s tenure and responsibilities at the Company (or its applicable subsidiary) and 
historical compensation stnicture. The submission also included market data that, 
according to the Company, indicated that the amounts potentially payable to each 
employee were comparable to the compensation payable to persons in similar positions or 
roles at a "peer group” of entities selected by the Company. Separate peer groups were 
prov ided for the Corporate Employees and the Promark Employees. 

1. Cash Salary 

GM proposed raising the ca.sh salary of each Covered Employee to annual rates of 
up to SI, 800.000 million for Corporate Employees and up to S658.000 for Promark 
Employees. Under GM's proposal, all Covered Employees' salaries would increase for 
the remainder of 2009 to the levels at which they were paid prior to across-the-board 
salary reductions earlier in 2009. 
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2. Stock Salary 

GM proposed that certain Covered Employees receive substantia! stock salary 
over the remainder of 2009, in amounts of up to ,S2.235,000. On each regular payroll 
date, Covered Employees would earn fully vested stock units, which would then settle in 
their entirety on January 2, 20! 1 . 

3- Annual Long-Term Incentive Awards 

GM proposed that the Covered Employees receive annual long-term incentive 
awards, in amounts ranging from 5145,733 to $1,815,000. Under the proposal, employees 
would receive awards generally equal to one third of total 2009 compensation, payable in 
long-term restricted stock that would vest on the last to occur of a public offering, the 
second anniversary of the award date and GM's repayment of its TARP obligations. 

■J- ~‘Other’~ Compensation and Perquisites 

GM proposed payments of “other" compensation, as well as perquisites, to 
the Covered Employees, These proposed payments varied in value. 

5. Non-Oualified Defeixed Compen.sation 

GM also proposed that certain Covered Employees receive compensation in the 
form of accmals under a “non-qualified deferred compensation” plan. 

B. Determinations of the Special Master 

The Special Master has reviewed the Proposed Structures in detail by application 
of the principles set forth in the Rule and described in Part II above. In light of this 
review and analysis, the Special Master has determined that both the structural design of 
GM's proposals and the amounts potentially payable to Covered Employees under the 
proposals are inconsistent with the Public Interest Standard and, therefore, require 
modification. 

The Special Master has detennined, in light of the considerations that follow, that 
the compensation slritetures described in Exhibits / and // to this Determination 
Memorandum will not, by virtue of either their structural design or the amounts 
potentially payable under them, result in payments inconsistent with the Public Interest 
Standard. 


1. Cash Salary 

The Special Master reviewed the cash salary proposals in light of the principle 
that compensation structures should generally be comparable to "compensation structures 
and amounts for persons in similar positions or roles at similar entities." 3 1 C.F.R. 

30.16(b)(l)(v). The Special Master has concluded generally that, for Covered 
Employees at Exceptional Assistance Recipients, cash salaries should generally target the 
50th percentile because such levels of cash salaries balance the need to attract and retain 


A6 







139 


talented with the need for compensation structures that reflect the circumstances of 
Exceptional Assistance Recipients 

In conducting the review of proposed cash salary amounts, the Special Master 
made use of the resources described in Part II. Based on this review, the Special Master 
has concluded that GM's proposed cash salaries for certain Corporate Employees and 
certain Promark Employees would be inconsistent with the Public Interest Standard 
because these amounts cannot be supported by comparison to cash salaries provided to 
persons in similar positions or roles at similar entities. 

In addition, because cash salaries do not create incentives for employees to pursue 
long-term value creation or financial .stability, the amount of cash salary provided to a 
Covered Employee must be considered in compari.son to the portion of compensation that 
is "performance-based over a relevant performance period.” Id. § 30.16(b)(I)(iv). The 
Special Master has concluded that the cash portion of the Covered Employee's 
compensation is not performance-based and generally should not exceed 5500,000. See 
Id. § 30.16(b)(l)(iii). 

As described in further detail in Exhibits I and II. the cash salaries that the 
Special Master has determined are consistent with the Public Interest Standard compare 
appropriately to those paid to persons in similar positions or roles at similar entities, and 
are generally less than S500,000. 

2. Stock Salary 

The Special Master performed a review of the amount of .stock salary GM 
proposed to pay the Covered Employees. The Special Master determined that GM's stock 
salary proposal would place the Covered Employees at or below the 50th percentile of 
compensation for persons in similar positions or roles at similar entities. These amounts 
are described in further detail in Exhibits I and II. 

The Special Master also reviewed the structure of GM's stock salary proposal. 

The Rule requires that the Special Master consider whether an appropriate portion of an 
employee’s compensation is allocated to long-term incentives Id. § 30.16(b)( l)(iii). Stock 
salary that can be liquidated too soon could incenlivize employees to pursue short-term 
results instead of long-term value creation. See Id. § 30. 16(b)(T)(i). Under the 
Company's proposal, all stock salary would be redeemable by the employee in slightly 
more than one year after being granted The Special Master has concluded that one year 
IS an insufficient holding period to provide an appropriate long-temi incentive. 

As described in Exhibits I and II. the compensation stmetures the Special Master 
has determined to be consistent with the Public Interest Standard require that stock salary 
become redeemable in three equal, annual installments beginning on the second 
anniversary of grant, with each installment redeemable one year earlier if GM repays its 
TARP obligations. 
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3. Annual Long-Term Incentive Awards 

The Special Master reviewed GM's proposed annual long-term incentive awards 
in light of the principle that performance-based compensation should be based on 
“perfomiance metrics |that are| measurable, enforceable, and actually enforced if not 
met." Id. § 30.16(b)(l)(iv), GM’s proposed annual long-temt incentive awards included 
overall business goals. Neither the amounts of the awards allocated to individual 
employees nor the percentage of the aw'ards that would vest would be calculated by the 
level of individual achievement. As a result, the Special Master has concluded that GM’s 
proposed annual long-term incentive awards are inconsistent with the Public Interest 
Standard because they do not include tailored performance metrics. 

The Special Master also evaluated GM’s proposal in light of recently adopted 
international standards providing that incentive compensation should generally be 
payable over a period of tliree years, as well as the Rule’s principle providing that 
performance-based compensation should be payable “over a relevant performance 
period,” id. Under GM’s proposal, the re.stricted stock could become fully vested after 
only tw'o years of service. Accordingly, the Special Ma.ster has concluded that GM’s 
proposed annual long-term incentive awards are inconsistent with the Public Interest 
Standard because they may vest over a period too short to be relevant to the long-term 
perfonnance of the Company. 

As described in Exhibits I and //, the structures the Special Master has 
determined to be consistent with the Public Intere.st Standard include an annual long-term 
incentive award payable only upon the achievement of specified, objective performance 
criteria that have been developed and reviewed in consultation with the Office of the 
Special Master, and that will not vest unless the employee remains employed until the 
third anniversary of grant. In addition, as required by the Rule, these award.s may only be 
redeemed in 25% installments for each 25% of GM’s TARP obligations that are repaid. 

4. “Other" Compensation and Perquisites 

GM proposed payments of “other” compensation, as well as perquisites, to the 
Covered Employees. The Special Master has concluded that, absent special justification, 
cmployee.s — not the Company — generally should be responsible for paying personal 
e,xpenses, and that significant portions of compensation structures should not be allocated 
to such perquisites and “other" compensation. See id. §30.16(b)(l)(iii). 

The Rule requires that each Exceptional .Assistance Recipient annually disclose to 
Treasury any perquisites where the total value for any Senior Executive Officer or Most 
Highly Compensated Employee exceeds 525.000. .An express justification for offering 
these benefits must also he disclosed. Accordingly, as described in Exhibits / and II. the 
compensation stractures the Special Master has determined to be consistent with the 
Public Interest Standard provide no more than S25.000 in "other" compensation and 
perquisites to each of tlie.se employees. Any exceptions to this limitation will require that 
the Company provide to the Office of the Special Master an independent justification for 
the payment that is satisfactory to the Special Master. To the extent that payments 


A8 




exceeding ihis limitation have already been made to a Covered Employee in 2009. those 
amounts should be promptly returned to the Company. 

5. Non-Oualified Defeired Compensation 

GM also proposed that certain Covered Employee.s receive compensation in the 
form of accRials under a "non-qualified deferred compensation" plan. In such plans, 
employers periodically credit employees with an entitlement to post-retirement payments. 
Over time, these credits accumulate and employees may become entitled to substantial 
cash gtiarantees payable on retirement — in addition to any payments provided under 
retirement plans maintained for employees generally. 

The Special Master has concluded that the primary portion of a Covered 
Employee’s compensation package should be allocated to compensation structures that 
are “performance-based over a relevant performance period." Id. § 30.16(b)(T)(iv). 
Payments under the Company’s “non-qualified deferred compensation” plans do not 
depend upon “individual performance and/or the performance of the [Company] or a 
relevant busitiess unit." id.\ instead, such accruals are simply guaranteed cash payments 
from the Company in the future. In addition, these payments can make it more difficult 
for shareholders to readily ascertain the full amount of pay due a top executive upon 
leaving the firm. 

Covered Employees should fund their retirements using wealth accumulated 
based on Company performance while they are employed, rather than being guaranteed 
substantial retirement benefits by the Company regardless of Company performance 
during and after their tenures. Accordingly, as described in Exhibits I and II. the 
compensation structures the Special Ma,ster has determined to be consistent with the 
Public Interest Standard prohibit further 2009 accruals for Covered Employees under 
supplemental retirement plans or Company credits to other "non-qualified deferred 
compensation” plans following the date of this Determination Memorandum. 

6, Severance Arrangements 

The Special Master has concluded that an increase in the amounts payable under 
these arrangements would be inconsi.stent with the principle that compensation should be 
performance-based, id. § 30. 16(h)( 1 )(iv), and that payments .should be appropriately 
allocated among the elements of compensation, id. § 30.l6(b)( l)(iii). Accordingly, for 
the compensation structures described in Exhibits I and II to be consistent with the 
Public Interest Standard, the Company must ensure that 2009 compensation statetures for 
these employees do not result in an increase in the amounts payable pursuant to these 
arrangements. 


7. De parted Employees 

In addition, three employee.s that w'ould have been Covered Employees had they 
remained employed are no longer employed by the Company. With respect to these 
employees, the Special Master has determined that cash salaries through the date of the 
termination of employment, and payment of up to S25,000 in perquisites and "nther" 



compensation are consistent with the Public Interest Standard. No other payments to 
these employee.s of any kind would he consistent with the Public hiterest Standard. Any 
exceptions to this limitation will require that the Company provide to the Office of the 
Special Master an independent justification for the payment that is satisfactory to the 
Special Master. 


V. Corporate Governa.nce 

As noted in Part III above, the Rule requires the Special Master to consider the 
extent to which compensation structures are “performance-based over a relevant 
peiforinance period," 31 C.F.R. § 30.16(bKl)(iv). In light of the importance of this 
principle, GM must take certain additional corporate governance steps, including those 
required by the Rule, to ensure that the compensation stiiictures for the Covered 
Employees, and the amounts payable or potentially payable under those structures, are 
consistent with the Public Interest Standard. 

A, Requirements Relating to Compensation Structures 

In order to ensure that objective compensation performance criteria are 
"measurable, enforceable, and actually enforced if not met," id. § 30.16(b)( I )(iv), long- 
term incentive awards may not vest unless the Company's compensation committee 
determines that the applicable level of perfoniiance — as measured against objective 
performance criteria that the compensation committee has developed and reviewed in 
consultation with the Office of the Special Master — has been met. This determination 
must be certified by the compensation committee to the Office of the Special Master or, 
subject to the approval of the Special Ma.ster, in such other manner as is determined by 
the compensation committee. 

In addition, as noted in Part I'V, above and described in Exhibits I and !I. the 
structures determined by the Special Master to be consistent with the Public Interest 
Standard include grants of stock in the Company. It is critical that these compensation 
Structures achieve the Rule’s objective of “appropriate] ly| al!ocat[ing| the components of 
compensation [including] long-term incentives, as well as the extent to which 
compensation is provided in. ..equity." id. 5) 30.16{b)(iii). 

The Company must have in effect a policy that would prohibit an employee from 
engaging in hedging, derivative or other transactions that have an economically similar 
effect that would undermine the incentives created by the compensation structures set 
Ibrth in Exhibits I and II. Such transactions would be contrary to the principles set fonli 
in the Rule. 

B. .Additional Requirements 


In addition to the requirements set forth above, pursuant to the requirements of the 
Rule, the Company is required to institute the following corporate governance reforms: 
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(1 ) Executive Compensation Committee; Risk Review. GM must maintain a 
compensation committee comprised exclusively of independent directors. Every 
six months, the committee must di.scuss, evaluate, and review with GM’s senior 
risk officers any risks that could threaten the value of GM. In particular, the 
committee must meet every six months to discuss, evaluate, and review the terms 
of each employee compensation plan to identify and limit the features in ( 1 ) SEO 
compensation plans that could lead SEOs to take unnecessary and excessive risks 
that threaten the value of the GM; (2) SEO or other employees’ compensation 
plans that could encourage behavior focused on shoil-term results and not on 
long-term value creation; and (3) employee compensation plans that could 
encourage the manipulation of GM’s reported earnings to enhance the 
compensation of any of the employees, id. § 30.4; id. § 30.5. 

(2) Disclosure with Respect to Compensation Consultants. The Executive 
Compensation Committee must di.sclose to Treasury an annual narrative 
description of whether GM, its Board of Directors, or the committee has engaged 
a compensation consultant during the past three years. If so, the Executive 
Compensation Committee mu.st detail the types of services provided by the 
compensation con.sultant or any affiliate, including any "benchmarking” or 
comparisons employed to identify certain percentile levels of compensation. Id. § 
30.11(c). 

(3) Dhclosiire of Perquisites. As noted in Part IV, GM must provide to Treasury an 
annual disclosure of any perquisite whose total value for GM's fiscal year exceeds 
$25,000 for each of the Covered Employees. GM must provide a nairative 
de.scription of the amount and nature of these perquisites, the recipient of these 
perquisites, and a justification for offering these perquisites (including a 
justification for offering the perquisite, and not only for offering the perquisite 
with a value that exceeds $25,000). hi. § 30.1 1(b). 

(4) Clawback. GM must ensure that any incentive award paid to a Covered 
Employee is subject to a clawback if the award was based on materially 
inaccurate financial statements (which includes, but is not limited to. statements 
of eamings, revenues, or gains) or any other materially inaccurate performance 
metric criteria. GM mu.st exercise its clawback rights except to the extent that it is 
unreasonable to do so. Id. § 30.8. 

(5) Policy Addressing E.xcessive or Lu.xury Expenditures. GM was required to adopt 
an excessive or luxury expenditures policy, provide that policy to Treasury, and 
post it on GM’s website. If GM's hoard of directors makes any material 
amendments to this policy, within ninety days of the adoption of the amended 
policy, the board of directors must provide the amended policy to Treasury and 
post the amended policy on its Internet website, id. § 30.12. . 

(6) Prohihition on Tax Gross-Ups. Except as explicitly permitted under the Rule, 

GM is prohibited from providing (formally or informally) tax gross-ups to any of 
the Covered Employees. Id. § 30. 1 1(d). 
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(7) CEO and CFO Certification. GM’s chief executive officer and chief financial 
officer must provide written certification of GM’s compliance with the various 
requirements of section 1 1 1 of EESA. The precise nature of the required 
certification is identified in the Rule. Id. § 30.15 Appx. A. 


VI. Conclusion 

The Special Master has reviewed the Proposed Structures for the Covered 
Employees for 2009 in light of the principles set forth at 3 1 C.F.R. § 30. 16(b). On the 
basis of that review, the Special Master has determined that the Proposed Structures 
submitted by GM require modification in order to meet the Public Interest Standard. 

The Special Master has separately reviewed the compensation structures set forth 
in Exhibits / and II in light of the principles set forth at 3 1 C.F.R. § 30. 16(b). Pursuant 
to the authority vested in the Special Master by the Rule, and in accordance with Section 
30. 16(aK3) thereof, the Special Master hereby determines that the compensation 
structures set forth in Exhibits I and II, including the amounts payable or potentially 
payable under such compensation structures, will not result in payments that are 
inconsistent with the purposes of section 1 1 1 of EESA or the TARP. and will not 
otherwise be contrary to the public interest. 

Pursuant to the Interim Final Rule, GM may, within 30 days of the date hereof, 
request in writing that the Special Ma.ster reconsider the determinations set forth in this 
Detemiination Memorandum. The request for reconsideration must specify a factual 
error or relevant new information not previously considered, and mu.st demonstrate that 
.such error or lack of information resulted in a material en'or in the initial determinations. 
If GM does not request reconsideration within 30 days, the determinations set forth 
herein will be treated as final determinations. 31 C.F.R. S 30.16(c)(1). 

fhe foregoing determinations are limited to the compensation structures described 
in Exhibits I and II. and shall not be relied upon with respect to any other employee. The 
determinations are limited to the authority vested in the Special Master by Section 
30.16ta)(3) of the Rule, and shall not con.stitute, or be construed to constitute, the 
judgment of the Office of the Special Master or Treasury with respect to the compliance 
of any compensation structure with any other provision of the Rule. Moreover, this 
Determination Memorandum has relied upon, and is qualified in its entirety by. the 
accuracy of the materials submitted by GM to the Office of the Special .Master, and the 
absence of any material misstatement or omission in such materials. 

Finally, the foregoing determinations are limited to the compensation structures 
described herein, and no further compensation of any kind payable to any Covered 
Employee without the prior approval of the Special Master would be consistent w'ith the 
Public Interest Standard. 
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EXHIBm 

CO\tRED E^^PLO\'EES 
2009 Con^nsation 


Company General Motors Company 


Emplos-ee ID 

Cash Salary 
(Rate gome 
fcnward) 

Stock Salary 
(Perfumauce based: 
Hie bTock vests at aaik 

and is redeeneible in 
three equal aumni 
sistalfaseiUs begButoig on 
tlie 2ud anDi\*en>ary of 
sraoL) 

Long-Term Restricted Stock 
(Performance based; Awarded 
based ou acliievemem of 
ot^clive perfoiniaace goals. 
Vests after 3 years of sei'viie. 
TransferabiSty' depeudeoi on 
T.ARP iepa\i«enr.) 

Total Direct 
Compensation 
(Cash salary paid to 
date plus two Jiwtitlis at 
new nui rate + stock 
salary + lojig-tenn 
restiitted stock.) 



SZ421.667 

51,815.000 

.5.S.445,000 


5400,000 

$88,317 

$233,408 

5700,225 


5450,000 

SJ.37.717 

$224,908 

$674,725 



$11,367 

S172.533 




S4.’6.467 

5493.858 



5276,667 

$06.(M1 

$183,021 



5500.000 

S316Z22 

$426,994 



S4.VJ..133 

$312,894 

5314.342 

$943,025 


5500,000 

$576,667 

S630.000 



S443J.V^ 

$194,594 

$241,475 



|||||HE^^9 

$123,091 

5190.296 

$.570,887 


SJ1.U.53 

S151..3.57 

SI81.928 

$.345,785 


HIBBsB 

S6 1.967 

5145.733 

$4.37.200 


5500.000 

$353,300 

5.365,158 

$1,095,475 


5426.66'’ 

SI86.8J7 

S277.658 

$832,975 


S.'!00,(X)0 

$279,778 

$353,889 

$1.061, 667 


SJO(3,667 

$79,517 

517.3.008 

5519.025 


5294.500 

$38,967 

5166.73.3 

$500,200 


5276,667 

$187,250 

$204,875 

$614,625 


S.'W.OOO 

$409,222 

$526,319 

HHIBUSBlI 


Cainpadson of2009 ConipeasaKoa to PiiorVeais: 2007 & 2008 Coinpeosatioa 


2008 Cash decreased byS3-9M or i LO^'o 

Toial Direct Cotiv>«nsntic*n decreased by S5.6M or 24.7®* 

2007 Cash decreased by S7-4M or 46.0® * 

Total Direct Cojipensation decreased by 4M or 16.9?« 


Note: 1: .A.moiiuts reflected ii tlus Eisiiibit do not iiichide nnajuiils tire Couipnuy lias asserted to be payable piusiiaiit to lejiallj' 
bttidiiig lifijits iiiulei \alki eir^kn’iijeiil coiiliacis. see C.F.R, § ?0. 10(e)(2). 

Note: 2. The total number of C'oveied EiiqilojYes may be less tlian 25 because of femuiiat»ns. depnitiuts and letiremeats 
after January 1. 2009. 
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EXHIBIT II 

TERMS AND CONDITIONS OF PAYMENTS AND STRUCTURES 

CONSISTEPH' WITH THE PUBLIC INTEREST STANDARD 

The following general terms and conditions shall govern the compensation structures 
described in Exhibit I. The Special Master’s determination that these structures are consistent 
with the Public Interest Standard is qualified in its entirety by the Company’s adherence to these 
terms and conditions. 

• Cash base salary. Cash base salaries reflect the go-forward rate for the employee 
effective as of November 1, 2009. Compensation paid in the form of cash base salary 
prior to that date in accordance with the terms of employment as of June 14, 2009 shall 
be permitted unless otherwise noted. 3 1 C.F.R. § 30. 16(a)(3)(iii). 

• Stock salary. Rates of stock salary grants reflect full-year values. Because this is a new 
compensation element, the amounts are payable on a nunc pro tunc basis effective 
January 1, 2009. Stock salary must be determined as a dollar amount through the date 
salary is earned, be accrued at the same lime or times as the salary would otherwise be 
paid in cash, and vest immediately upon grant, with the number of shares or units based 
on the fair market value of a share on the date of award, Stock granted as stock salary 
may only be redeemed in three equal, annual installments beginning on the second 
anniversary of grant, with each installment redeemable one year early if TARP 
obligations are repaid. 

• Long-term restricted stock. Lx)ng-term restricted stock may be granted upon the 
achievement of specified, objective performance criteria that have been developed and 
reviewed in consultation with the Office of the Special Master and certified by the 
Compensation and Benefits Committee of the Company’s Board of Directors. Any such 
stock may vest only if the employee remains employed by the Company on the third 
anniversary of grant (or, if earlier, upon death or disability). The stock shall be 
transferable only in 25% increments for each 25% of TARP obligations repaid by the 
Company. 

• Other compensation and perquisites. No more than $25,000 in total other compensation 
and perquisites may be provided to any Covered Employee, absent exceptional 
circumstances for good cause shown, as defined by pertinent SEC regulations. 

• Supplemental executive retirement plans and non-qualified deferred compensation 
plans. Following the dale of the Determination Memorandum, no additional amounts 
may be accrued under supplemental executive retirement plans, and no Company 
contributions may be made to other “nonrqualified deferred compensation” plans, as 
defined by pertinent SEC regulations. 

• Qualified Plans. For the avoidance of doubt, the Special Master has determined that 
participation by the Covered Employees in tax-qualified retirement, health and welfare, 
and similar plans is consistent with the Public Interest Standard. 
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DEPARTMENT OF THE TREASURY 
WASHINGTON, D.C. 20220 


October 22, 2(K)9 


Mr. A1 de Molina 
Chief Executive Officer 
General Motors .Acceptance 
Corporation Financial Services 
420 Toringdon Way 
Suite 400 

Charlotte. NC, 28277 

He: Proposed Compensation Payments and 

Structures for Senior Executive Officers and 
Most Highly Compensated Employees 

Dear Mr. de Molina: 

Pursuant to the Department of the Treasury's Interim Final Rule on TARP 
Standards for Compensation and Corporate Governance, the Office of the Special Master 
has completed its review of your 2009 compensation submission on behalf of the senior 
executive officers and certain most highly compensated employees of General Motors 
Acceptance Corporation Financial Services (“GMAC"). Attached as Annex A is a 
Determination Memorandum (accompanied by Exhibits I and //) providing the 
determinations of the Special Master with respect to 2009 compensation for those 
employees, hi. S 30.16(a)(3). 

The Interim Final Rule requires the Special Master to determine whether the 
compensation structure for each senior executive offeer and certain most highly 
compensated employees "will or may result in payments inconsistent with the purposes 
of section 111 of FF.SA or TARP, or |is] otherwi.se contrary to the public interest." 31 
C.F.R. S 30.16(a)(3). The Special Master has determined that, to satisfy this standard, 
2009 compensation for G.MAC's senior executive officers and certain most highly 
compensated employees generally must eomport with the following standards: 

• There can be no guarantee of any "bonu.s" or "rclenlion” awards among the 
compensation structures approved by the Special Master. 

• Ratlier than cash, the majority of each individual's base salary will be paid in the 
form of stock. This stock will immediately vest, in accordance with the Interim 
Final Rule, but will only be redeemable in three equal, annual installments 
beginning on the second anniversary of grant, with each installment redeemable 
one year earlier if G,VI,AC repays its TARP obligations. 




• Base salary paid in cash should not exceed 5500,000 per year, except in 
appropriate cases for good cause shown. Overall, cash compensation must be 
significantly reduced from cash amounts paid in 2008. In GMAC’s case, cash 
compen.sation for these employees will decrea.se 50% from 2008 levels 

• Total compensation for each individual must both reflect the individuaTs value to 
GMAC and be appropriate when compared with total compensation provided to 
persons in similar positions or roles at similar entities, and .should generally target 
the 50th percentile of total compensation for such similarly situated employees. 
Overall, total direct compensation must be significantly reduced from 2008 
amounts. In GMAC's case, total direct compensation for these employees will 
decrease 86% from 2008 levels. 

• If — and only if — the employee achieves objective performance metrics developed 
and reviewed in consultation with the Office of the Special Master, employees 
may be eligible for long-term incentive awards. These awards, however, must be 
payable in the foim of restricted stock that will be forfeited unless the employee 
stays with GMAC for at least three years following grant, and may only be 
redeemed in 25% installments for each 25% installment of GMAC’s TARP 
obligations that are repaid. Such long-term incentive awards may not exceed one 
third of total annual compensation. 

• Any and all incentive compensation paid to employees will be subject to recovery 
or "clawback” if the payments are based on materially inaccurate financial 
statements or any other materially inaccurate performance metrics, or if the 
employee is terminated due to misconduct that occurred during the period in 
which the incentive was earned. 

• Any and all "other” compensation and perquisites will not exceed 525,000 for 
each employee (absent exceptional circumstances for good cause shown to the 
satisfaction of the Special Master). 

• No severance benefit to w'hich an employee becomes entitled in the future may 
take into account a cash salary increase, or any payment of stock salary, that the 
Special Master has approved for 2009. 

• No additional amounts in 2009 may be accrued under supplemental executive 
retirement plans or credited by the company to other "non-qualified deferred 
compensation" plans after the date of the Determination Mcmorantlum. 

The Special Master has also determined that, in order for the approved 
compensation structures to satisfy the standards of /</. § 30.16(a)(.l). GMAC must adopt 
policies applicable to the.se employees as follows: 

• The achievement of any performance objectives must be certified in the 
company’s securities filings by the Compensation. Nomination and Governance 
Committee of GMAC’s Board of Directors, which is composed solely of 
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independent directors. These performance objectives mirst be reviewed and 
approved by the Office of the Special Master. 

• The employees will be prohibited from engaging in any hedging, derivative or 
other transactions that have an equivalent economic effect involving company 
stock that would undermine the long-term performance incentives created by the 
compensation staictures. 

• GMAC may not provide a tax “gross up” of any kind to these employees, 

• At least once every year, GMAC's compeasation committee must provide to the 
Department of the Treasury a narrative description identifying each compensation 
plan for its senior executive officers, and explaining how the plan does not 
encourage the senior executive officers to take unnecessary and excessive risks 
that threaten GMAC's value. These requirements are described in further detail in 
the attached Determination Memorandum. 

The Special Master’s review has been guided by a number of considerations, 
including each of the principles articulated in the Interim Final Rule. Id. § .30.16(b)(T). 
The following principles were of particular importance to the Special Master in his 
determinations with respect to GMAC’s compensation structures: 

• Performance-based compensarion. The overwhelming majority of approved 
compensation depends on GMAC’s performance, and ties the financial incentives 
of GMAC employees to the overall performance of the Company. A majority of 
the salary paid to employees under these structures will be paid in the form of 
stock units; and. because the stock salary will become tratisferable only in three 
equal, annual installments beginning on the .second anniversary of the date stock 
salary is earned (w'ith each installment redeemable one year earlier if GMAC 
repays its TARP obligations), the ultimate value realized by the executive will 
depend on GMAC’s performance over the long term. Guaranteed amounts 
payable in cash, in contrast, are generally rejected. Id. § .10. 16(b)( I)(iv). 

• Taxpayer return. The compensation structures approved by the Special Master 
reflect the need for GMAC to remain a competitive enterprise and. ultimately, to 
be able to repay TARP obligations. The Special Master has determined that the 
approved compensation structures are competitive when compared to those 
provided to persons in similar positions or roles at similar entities. Overall, the 
compensation structures generally provide for total compensation packages that 
target the .50th percentile when compared to such other executive officers and 
employees. Id. 1) 30.16(b)(l){ii), 

• .Appropriate Allocation. The total compensation payable to GMAC employees is 
weighted heavily towards long-term structures that are tied to GMAC’s 
performance and are easily understood by shareholders. As a general principle, 
guaranteed income is rejected. Fixed compensation payable to GM.AC employees 
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should consist only of cash salaries at sufficient levels to attract and retain 
employees and provide them a reasonable level of liquidity. 

Pursuant to the Interim Final Rule, the Company may. within 30 days of the date 
hereof, request in writitig that the Special Master reconsider the determinations set fonh 
in the Detennination Memorandum. If the Company does not request reconsideration 
within 30 days, these initial determinations will be treated as final determinations. Id. 

§30.16(0(1). 


Very tculy yours, 






■Cenneth R. Feinberg 
Office of the Special Master 
forTARP Executive Compensation 


Attachments 

cc: Mr. Kim Fennebresque 

William fl Solomon. Jr.. Esquire 
Drema M. Kalajian. Esquire 
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ANNEX A 

DETERMINATION MEMORANDUM 

I. Introduction 

The Emergency Economic Stabilization Act of 2008, as amended by the 
American Recovery and Reinvestment Act of 2009 ("EESA"), requires the Secretary of 
the Treasury to establish standards related to executive compensation and coiporate 
governance for financial institutions receiving financial assistance under the Troubled 
Asset Relief Program (“TARP”). Through the Department of the Treasury's interim 
Final Rule on TARP Standards for Compensation and Corporate Governance (the 
"Rule”), the Secretary delegated to the Office of the Special Master for TARP Executive 
Compensation (the "Office of the Special Master” or, the “Office") responsibility for 
reviewing compensation structures of certain employees at financial institutions that 
received exceptional financial assistance under the TARP (“Exceptional Assistance 
Recipients”). 31C.F.R. !j 30.16(a); iJ. S 30.16(a)(3). For these employees, the Special 
Master must determine whether the compensation structure will or may result in 
payments "inconsistent with the puiposes of section 11 1 of EESA or TARP, or | is] 
otherwise contrary to the public interest.” Id. 

General Motors Acceptance Corporation Financial Services ("GMAC” or the 
“Company"), one of seven Exceptional Assistance Recipients, has submitted to the 
Special Master proposed compensation structures for review pursuant to Section 
30.16(a)(3) of the Rule. These compensation structures apply to five employees that the 
Company has identified as senior executive officers (the "Senior Executive Officers,” or 
“SEOs”) for purposes of the Rule, and 17 employees the Company has identified as 
among the most highly compensated employees of the Company for puiposes of the Rule 
(the "Most Highly Compensated Employees,” and, together with the SEOs, the “Covered 
Employees”). 

The Special Master has completed the review of the Company’s proposed 
compensation structures for the Covered Employees pursuant to the principles set forth in 
the Rule. Id. § 30. 16|b)( 1). This Determination Memorandum sets forth the 
determinations of the Special Master, pursuant to Section 30.16(a)(3) of the Rule, with 
respect to the Covered Employees. 


II. Background 

On June IS. 2009. the Department of the Treasury ("Treasury”) promulgated the 
Rule, creating the Office of the Special Master and delineating its responsibilities. 
Immediately following that date, the Special Ma.ster. and Treasury employees w'orking in 
the Office of the Special Master, conducted extensive discussions wdth GMAC officials. 
During the.se discussions, the Office of the Special Master informed GMAC about the 
nature of the Office’s work and the authority of the Special Master under the Rule. These 
discussions continued for a period of month.s, during which the Special Master and 
GMAC explored potential compensation structures for the Covered Employees, 
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The Rule required that each Exceptional Assistance Recipient submit proposed 
compensation structures for each senior executive officer and Most Highly Compensated 
Employee no later than August 14, 2009. 31 C.F.R. !) 30.16(a)(3). On July 20, 2(XI9, the 
Special Ma.ster requested from each Exceptional A.ssistance Recipient, including GMAC, 
certain data and documentary infonnation necessary to facilitate the Special Master's 
review of the Company's compensation stnietures. The request required GMAC to 
submit data describing its proposed compensation structures, and the payments that 
would result from the proposed structures, concerning each Covered Employee. 

In addition, the Rule authorizes the Special Ma.ster to request information from an 
Exceptional Assistance Recipient “under .such procedures as the Special Master may 
determine.” Id. § 30. 16(d). GMAC was required to submit competitive market data 
indicating how the amounts payable under GMAC’s proposed compensation structures 
relate to the amounts paid to persons in similar positions or roles at similar entities. 
GMAC was also required to submit a range of documentation, including information 
related to proposed perfonnance metrics, internal policies designed to curb excessive 
risk, and certain previously existing compensation plans and agreements. 

GMAC submitted this information to the Office of the Special Ma.ster on August 
14, 2009, Following a preliminary review of the submission, and the submission of 
certain additional information, on August 31, 2009, the Special Master determined that 
GMAC’s submission was substantially complete for purposes of the Rule, Id. The 
Office of the Special Master then commenced a formal review of GMAC's proposed 
compensation stmctures for the Covered Employees. The Rule provides that the Special 
Master is required to issue a compensation determination within 60 days of a 
substantially complete submission. Id. § 30.16(a)(3). 

The Office of the Special Master's review of the Company’s proposals was aided 
by analysis from a number of internal and external sources, including: 

• Treasury personnel detailed to the Office of the Special Master, including 
executive compensation specialists with significant experience in reviewing, 
analyzing, designing and administering executive compensation plans, and 
attorneys with experience in matters related to executive compensation; 

• Competitive market data provided by the Company in connection with its 
submission to the Office of the Special Master; 

• External information on comparable compensation structures extracted from the 
U.S. Mercer Benchmark Database-Executive; 

• External infomiation on comparable compensation structures extracted from 
Equilar’s Executivelnsight database ( which includes infonnation drawn from 
publicly filed proxy statements) and Equilar’s Top 25 Survey Summary Report 
(which includes information from a survey on the pay of highly compensated 
employees); 
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• Consultation with Lucian A, Bebchuk, a world-renowned expert in executive 
compensation and the William J. Friedman and Alicia Townsend Friedman 
Professor of Law, Economics, and Finance and Director of the Program on 
Corporate Governance at Harvard Law School; and 

• Consultation with of Kevin J. Murphy, a world-renowned expert in executive 
compensation and the Kenneth L. Trefftzs Chair in Finance in the department of 
finance and business economics at the University of Southern California's 
Marshall School of Business. 

The Special Master considered these views, in light of the statutory and regulatory 
standards described in Part II below, when evaluating the Company's proposed 
compensation stnictures for the Covered Employees for 2009, 

III. Statutory and Regulatory Standards 

The Ritle requires that the Special Master determine for each of the Covered 
Employees whether GMAC's proposed compensation stmeture, including amounts 
payable or potentially payable under the compeiusation structure, “will or may result in 
payments that are inconsistent with the purposes of section 1 1 1 of EESA or TARP, nr [is] 
otherwise contrary to the public interest.” 31 C.F.R, § 30. 16(a)(3). (as applied to Covered 
Employees of Exceptional Assistance Recipients, the “Public Interest Standard”). 
Regulations promulgated pursuant to the Rule require that the Special Master consider six 
principles when making these compensation determinations: 

( 1 ) Risk. The compensation stmeture should avoid incentives which encourage 
executive officers and employees to take unnecessary or excessive risks that could 
threaten the value of the exceptional assistance recipient, including incentives that 
reward employees for short-term or temporary increases in value or performance; 
or similar measures that may undercut the long-term value of the exceptional 
assistance recipient. Compensation packages should be aligned with sound risk 
management. Id. § 30,16(b)(l)(i). 

(2) TaK-paydr return. The compensation structure and amount payable should reflect 
the need for the exceptional assistance recipient to remain a competitive 
enterprise, to retain and recruit talented employees who will contribute to the 
recipient’s future success, so that the Company will ultimately be able to repay its 
TARP obligations, id. jj 30, 16(h)( 1 )(ii). 

(3) Appropriate allocarion. The compensation stmeture should appropriately allocate 
the components of compensation such as salary and short-term and long-term 
performance incentives, as well as the extent to w'hich compensation is prov ided 
in cash, equity, or other types of compensation such as executive pensions, or 
other benefits, or perquisites, based on the specific role of the employee and other 
relevant circumstances, including the nature and amount of cuiTent compensation. 
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deferred compensation, or other compensation and benefits previously paid or 
awarded. Id. § 30.16(b)(l)(tii). 

(4) Performance-based compensation. An appropriate portion of the compensation 
should be performance-based over a relevant performance period. Performance- 
based compensation should be determined through tailored metrics that 
encompass individual performance and/or the performance of the Exceptional 
Assistance Recipient or a relevant busines.s unit taking into consideration specific 
business objectives. Performance metrics may relate to employee compliance 
with relevant corporate policies. In addition, the likelihood of meeting the 
performance metrics should not be so great that the amangement fails to provide 
an adequate incentive for the employee to perform, and performance tnetrics 
should be measurable, enforceable, and actually enforced if not met. Id. § 
30.16(b)(l)(iv). 

(5) Comparable structures and payments. The compensation structure, and amount 
payable where applicable, should be consistent with, and not excessive, taking 
into account compensation structures and amounts for persons in similar positions 
or roles at similar entities that are similarly situated, including, as applicable, 
entities competing in the same markets and similarly situated entities that are 
financially distressed or that are contemplating or undergoing reorganization. Id. 
§30.16(b)(l)(v). 

(6) Employee contribution to TARP recipient value. The compensation stmeture atid 
amount payable should rellect the current or prospective conhibutions of an 
employee to the value of the Exceptional A.ssistance Recipient, taking into 
account multiple factor.s such as revenue production, specific expertise, 
compliance with company policy and regulation (including risk management), 
and corporate leadership, as well as the role the employee may have had with 
respect to any change in the financial health or competitive position of the 
recipient. Id. § 30. 16(b)(l)( vi). 

The Rule provides that the Special Master shall have discretion to determine the 
appropriate weight or relevance of a particular principle depending on the facts and 
circumstances surrounding the compensation structure or payment for a particular 
employee. Id. § 30. 16{b). To the extent two or more principles may appear inconsistent 
in a particular situation, the Rule requires that the Special Master exercise his discretion 
in determining the relative weight to be accorded to each principle. Id. 

The Rule provides that the Special Master may, in the course of applying these 
principles, take into account other compensation structures and other compensation 
earned, accrued, or paid, including compensation and compensation structures that are 
not subject to the restrictions of section 1 1 1 of EESA. For example, the Special Master 
may consider payments obligated to be made by the Company pursuant to certain legally 
binding rights under valid written employment contracts entered into prior to enactment 
of the statute and the accompanying Rule, Id. § 30. 16(a)(3 ). 
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IV. COMPENS.'VTION STRUCTIJRES AND PAYMENTS 


A. GMAC Proposals 

GMAC ha.s provided the Office of the Special Master with detailed information 
concerning it.s proposed 2009 compensation structures for the Covered Employees, 
including amounts potentially payable under the conrpen.sation stmcture for each Covered 
Employee (the "Proposed Structures”). 

GMAC supported its proposal with detailed assessments of each Covered 
Employee’s tenure and responsibilities at the Company (or its applicable subsidiary) and 
historical compensation structure. The submission also included market data that, 
according to the Company, indicated that the amounts potentially payable to each 
employee were comparable to the compensation payable to persons in similar positions or 
roles at a “peer group” of entities selected by the Company. 

1. Cash Salary 

GMAC proposed increasing the cash salary of each Covered Employee to 
annualized amounts ranging from 5380,000 to $1,000,000. The Company's proposal 
asserted that cash salaries at such levels could be justified by reference to the 
compensation of persons in similar positions or roles at similar entities. 

2. Stock Salary 

GMAC proposed that Covered Employees receive substantial stock salary, in 
annualized amounts ranging from $400,000 to $5,330,000. On each regular payroll date. 
Covered Employee.s would earn fully vested stock units, which would then settle in two 
tranches of 50% each on March 15, 201 1, and March 15, 2012, respectively, 

3. Annual Long-Term Incentive Awards 

GMAC proposed that the Covered Employees be eligible in 2009 for .sitb.stantial 
grants of annual long-term incentive awards, with total potential values ranging from 
.$400,000 to $3,170,000. Under the proposal, the amotint of an employee's award would 
be calculated based on achievement of individual performance goals, as assessed by the 
GMAC's compensation committee in consultation with the Company's chief executive 
officer. Awards would be paid in the form of long-term restricted stock with 50% vesting 
after two years of service and 50% vesting after three years of service. .Actual payment 
would be made in 25% installments for each 25% repayment of GMAC's T.ARP 
obligations. 


4. “Other” Compensation and Perquisites 

GMAC proposed payments of “other” compensation, as well as perquisites, to the 
Covered Employees. These proposed payments varied in value. 
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5. Non-OualiFied Deferred Compensation 

GMAC proposed that certain Covered Employees receive substantial 
compensation in the form of accruals tinder a “non-qualified deferred compensation" 
plan. 


6. Severance Arrangements 

GMAC’s submission to the Office of the Special Master indicated that, in some 
cases, the proposed compensation structures would result in increases in amounts payable 
to these employees pursuant to existing .severance arrangements. These airangements 
generally provide for cash amounts payable upon termination of employment, including 
termination in light of the employee’s petformance, 

B. Determinations of the Special Master 

The Special Master has reviewed the Proposed Stiuctures in detail by application 
of the principles set forth in the Rule and described in Part II above. In light of this 
review and analysis, the Special Master has determined that both the structural design of 
GMAC’s proposals and the amounts potentially payable to Covered Employees under the 
proposals would be inconsistent with the Public Interest Standard and, therefore, require 
modification. 

The Special Master ha.s determined, in light of the con.sideration.s that follow, that 
the compensation structures described in Exhibits / and II to this Detennination 
Memorandum will not, by virtue of either their structural de.sign or the amounts 
potentially payable under them, result in payments inconsistent with the Public Interest 
Standard. 


1. Cash Salary 

The Special Master reviewed the cash salary proposals in light of the principle 
that compensation structures should generally be comparable to “compensation structures 
and amounts for persons in similar positions or roles at similar entities." 1 C.F.R. 

§ 30. 16(b)( I )(v). The Special Master has concluded that, ibr Covered Employees at 
Exceptional Assistance Recipients, cash salaries generally should target the 50th 
percentile as compared to persons in similar positions or roles at similar entities because 
such levels of cash salaries balance the need to attract and retain talented employees with 
the need for compensation structures that rellect the circumstances of Exceptional 
Assistance Recipients 

In conducting this review, the Special Master made use of the resources described 
in Part 11. Based on this review, the Special Master has concluded that GMAC’s 
proposed cash salaries would be inconsi.stent with the Public Interest Standard because 
the amounts potentially payable to certain Covered Employees cannot be supported by 
comparison to cash salaries provided to persons in similar position.s or roles at similar 
entities. 
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In addition, because they do not create incentives for employees to pursue long- 
term value creation or financial stability, the amount of cash salary provided to a Covered 
Employee must be considered in comparison to the portion of compensation that is 
“performance-based over a relevant performance period." Id. § 30, 16(bHl)(iv). The 
Special Master has concluded that the cash portion of the Covered Employee’s 
compensation .should in most cases not exceed $500,000. See Id. § 30.16(b)(T)(iii). 

As described in further detail in Exhibits I and 11, the cash salaries that the 
Special Master has determined to be consistent with the Public Interest Standard compare 
appropriately to those paid to persons in similar positions or roles at similar entities, and 
are generally less than $500,000. 

2. Stock Salary 

The Special Master reviewed the amounts of stock salary proposed by GMAC and 
found that they were not comparable to payments provided to persons in similar positions 
or roles at similar entities. The Special Ma.ster has concluded that the amounts of stock 
salary GMAC proposed paying to certain Covered Employees is excessive and that such 
payments would be inconsistent with the Public Interest Standard. The compensation 
structures that the Special Master has determined are consistent with the Public Interest 
Standard provide lesser amounts of stock salary, as described in further detail in Exhibits 
I and II. 

The Special Master also reviewed the stmeture of GMAC's stock salary 
proposal. The Rule requires that the Special Master consider whether an appropriate 
portion of an employee’s compensation is allocated to long-term incentives Id. § 
30.16(b)(l)(iii). Stock salary that can be liquidated too soon could incentivize employees 
to pursue short-term results instead of long-term value creation by paying excessive 
benefits to employees for short-term increases in share price. See Id. § 30.16(bKT)(i). 
Under the Company's proposal. 50% of stock salary would be redeemable slightly more 
than one year after being granted, and 100% of stock salary would be redeemable slightly 
more than two years. The Special Master has concluded that one year is an insufficient 
holding period to provide an appropriate long-term incentive. 

As described in Exhibits I and II. the compensation structures the Special Master 
has determined to be consistent with the Public Interest Standard require that, at a 
minimum, stock salary only become redeemable in three equal, annual installments 
beginning on the second anniversary of grant, with each installment redeemable one year 
earlier if GMAC repays its TARP obligations. 

In addition, GMAC proposed that certain restricted stock unit awards granted to 
Covered Employees in 2009 would be canceled in consideration of compensation 
provided to such employees under the Proposed Structures. The Special Master has 
concluded that the cancellation of such employees’ restricted stock unit awards in 
consideration of eligibility to receive stock salary is consistent with the Public Interest 
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Standard, and that the determination that payment of stock salary to such employees is 
consistent with the Public Interest Standard is conditioned upon such cancellation, 

3. Annual Long-Term Incentive Awards 

The Special Master reviewed GMAC's proposed annual long-term incentive 
awards in light of the principle that performance-based compensation should be based on 
■‘performance metrics [that are] measurable, enforceable, and actually enforced if not 
met." Id. § 30. 16(b)( 1 )(iv). The Special Ma.ster also evaluated GMAC’s proposed 
awards by application of recently adopted international standards that provide that 
incentive compensation should generally be payable over a period of three years as well 
as the Rule’s principle that performance-based compensation should be payable "over a 
relevant performance period,” id. 

Although GMAC proposed individually tailored performance metrics to calculate 
the size of long-term restricted stock awards, once awarded the restricted stock would 
partially vest after only two years of service. In addition, the restricted stock would vest 
immediately upon a Covered Employee’s involuntary employment termination without 
"cause” either between the second and third anniversary of the grant date, or in the year 
following a change in control of GMAC. Accordingly, the Special Master has concluded 
that GMAC’s proposed annual long-teim incentive awards would be inconsistent with the 
Public Interest Standard because they may vest over a period too short to be relevant to 
the long-term performance of the Company, 

As described in Exhibits I and II, the structures the Special .Master has 
determined to be consistent with the Public Interest Standard include an annual long-term 
incentive award payable only upon the achievement of specified, objective performance 
criteria that have been developed and reviewed in consultation with the Office of the 
Special Master, and that will not vest unless the employee remains employed until the 
third anniversary of grant. In addition, as required by the Rule, these awards may only be 
redeemed in 2.3% installments for each 25% of GMAC’s TARP obligations that are 
repaid. 


4. “Other” Compensation and Perquisites 

GMAC proposed payments of “other” compen.sation, as well as perquisites, to the 
Covered Employees. The Special Master has concluded that, absent special justification, 
employees — not the Company — generally should be responsible for paying personal 
expenses, and that significant portions of compensation structures should not he allocated 
to such perquisites and “other’’ compensation, Sl-c id. §30,16(hK 1 

The Rule requires that each E.xceptional .Assistance Recipient annually disclose to 
Treasury any perquisites where the total value for any Senior Executive Officer or Most 
Highly Compensated Employee exceeds $25,000. An express justification for offering 
these benefits must also be disclosed. Accordingly, as described in Exhibits I and II, the 
compensation structures the Special Ma.ster has determined to be consistent with the 
Public Interest Standard provide no tnore than $25,000 in “other” compensation and 
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perquisites to each of these employees. Any exceptions to this limitation will require that 
the Company provide to the Office of the Special Master an independent justification for 
the payment that is satisfactory to the Special Ma.ster. To the extent that payments 
exceeding this limitation have already been made to a Covered Employee in 2009, those 
amounts should be promptly returned to the Company, 

5. Non-Oualified Deferred Compensation 

GMAC also proposed that certain Covered Employees receive compensation in 
the form of accruals under a "non-qualified deferred compensation" plan. In such plans, 
employers periodically credit employees with an entitlement to post-retirement payments. 
Over time, these credits accumulate and employees may become entitled to substantial 
cash guarantees payable on retirement- — in addition to any payments provided under 
retirement plans maintained for employees generally. 

The Special Master has concluded that the primary portion of a Covered 
Employee’s compensation package should be allocated to compensation structures that 
are “performance-based over a relevant performance period.” Id. § 30. 16(b)(l )(iv). 
Payments under the Company’s “non-qualified deferred compensation’’ plans do not 
depend upon “individual performance and/or the peifonnance of the [Company] or a 
relevant business unit,” id.: instead, such accruals are simply guaranteed cash payments 
from the Company in the future. In addition, these payments can make it more difficult 
for .shareholders to readily ascertain the full amount of pay due a top executive upon 
leaving the firm. 

Covered Employees should fund their retirements using wealth accumulated 
based on Company performance while they are employed, rather than being guaranteed 
substantial retirement benefits by the Company regardless of Company performance 
during and after their tenures. Accordingly, as described in Exhibits I and II, the 
compensation structures the Special Master has detennined to be consistent with the 
Public Interest Standard prohibit funher 2009 accruals for Covered Employees under 
supplemental retirement plans or Company credits to other "non-qualified deferred 
compensation” plans following the date of this Detennination Memorandum., 

6. Severance Arrangements 

GMAC’s submission to the Office of the Special Master indicated that, in some 
cases, the proposed compensation structures would result in increases in amounts payable 
to these employees pursuant to existing severance arrangements. These arrangements 
generally provide for cash amounts payable upon termination of employment, including 
termination in light of the employee’s performance. 

The Special Master has concluded that an increase in the amounts payable under 
these aixangements would be inconsistent with the principle that compensation should be 
performance-based, id. § 30.16(b)(l)(iv), and that payments should be appropriately 
allocated among the elements of compensation, id. § 30. 16(b)(T )(iii). Accordingly, for 
the compensation structures described in Exhibits I and II to be consistent with the 
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Public Interest Standard, the Company mu.st ensure that 2009 compensation structures for 
these employees do not result in an increase in the amounts payable pursuant to these 
aiTangements. 


7. Departed Employees 

In addition, three employees that would have been Covered Employees had they 
remained employed are no longer employed by the Company. With respect to these 
employees, the Special Master has determined that cash salaries through the date of the 
termination of employment, and payment of up to $25,000 in perquisites and “other” 
compensation are consistent with the Public Interest Standard. No other payments to 
these employees of any kind would be consistent with the Public Interest Standard. Any 
exceptions to this limitation will require that the Company provide to the Office of the 
Special Master an independent justification for the payment that is sati,sfactory to the 
Special Master. 


V. Corporate Governance 

As noted in Part III above, the Rule requires the Special Master to consider the 
extent to which compensation structures are “performance-based over a relevant 
performance period,” 31 C.F.R. § 30.16(b)(l)(iv). In light of the importance of this 
principle, GMAC must take certain additional corporate governance steps, including 
those required by the Rule, to ensure that the compensation structures for the Covered 
Employees, and the amounts payable or potentially payable under those structures, are 
consistent with the Public Interest Standard. 

A. Requirements Relating to Compensation Structures 

In order to ensure that objective compensation performance criteria are 
“measurable, enforceable, and actually enforced if not met,” id. S 30.16(b)(l)(iv). long- 
term incentive awards may not be granted unless the Company’s compensation 
committee detennines to grant such an award in light of the employee’s performance as 
measured against objective performance criteria that the Committee has developed and 
reviewed in consultation with the Office of the Special Master. This evaluation must be 
disclosed in, and certified by the committee as pan of. the Company’s securities filings. 
In addition, the committee must retain discretion with respect to each executive to reduce 
(but not to increase) the amount of any incentive award on the basis of its overall 
evaluation of the executive's or the Company's performance (notwithstanding full or 
partial satisfaction of the perfonnance criteria). 

In addition, as noted in Pan III, above and described in Exhibits I and II, the 
structures determined by the Special Master to be consistent with the Public Interest 
Standard include grants of stock in GMAC. It is critical that these compensation 
stnictures achieve the Rule’s objective of “appropriate! lyj allocat| ingj the components of 
compensation | including! long-term incentives, as well as the extent to which 
compensation is provided in. ..equity.” /W. § ,30. 16(b)(iii), 
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The Company must have in effect a policy that would prohibit an employee from 
engaging in hedging, derivative or other transactioas that have an economically similar 
effect that would undermine the incentives created by the compensation structures set 
forth in Exhibits I and II. Such transactions would be contrary to the principles set forth 
in the Rule. 

B. Additional Requirements 

In addition to the requirements .set forth above, ptirstiant to the requirements of the 
Rule, GMAC is required to institute the following corporate governance reforms: 

(1 ) Compensation Committee ; Risk Review. GMAC must maintain a compensation 
committee comprised exclusively of independent directors. Every six months, the 
committee must discuss, evaluate, and review with GMAC's senior risk officers 
any risks that could threaten the value of GMAC. In particular, the committee 
must meet every six months to discuss, evaluate, and review the terms of each 
employee compensation plan to identify and limit the features in ( 1) SEO 
compensation plans that could lead SEOs to take unnecessary and excessive risks 
that threaten the value of GMAC; (2) the SEO or other employee compensation 
plans that could encourage behavior focused on short-term results and not on 
long-term value creation; and (3) the employees' compensation plans that could 
encourage the manipulation of GMAC’s reported earnings to enliance the 
compensation of any of the employees, id. § 30.4; id. § 30.5. 

(2) Disclosure with Respect to Compensation Consultants. The compensation 
committee must disclose to Treasury an annual narrative description of whether 
GMAC, its Board of Directors, or the committee has engaged a compensation 
consultant during the past three years. If so, the compensation committee must 
detail the types of services provided by the compensation consultant or any 
affiliate, including any ■'benchmarking” or comparisons employed to identify 
certain percentile levels of compensation. Id. § 30.1 1(c). 

(3) Disclosure of Perquisites. As noted in Part 111, GMAC must provide to Treasury 
an annual di.sclosure of any perquisite whose total value for GMAC's fiscal year 
exceeds $25,000 for each of the Covered Employees. GMAC must provide a 
narrative description of the amount and nature of these perquisites, the recipient 
of these perquisites, and a justification for offering these perquisites (including a 
justification for offering the perquisite, and not only for offering the perquisite 
with a value that exceeds 525,000). Id. § 30.1 1(b). 

(4) Clawhack. GMAC must ensure that any incentive award paid to a Covered 
Employee is subject to a clawback if the award was based on materially 
inaccurate financial statements (which includes, but is not limited to. statements 
of earnings, revenues, or gains) or any other materially inaccurate performance 
metric criteria. GMAC must exercise its clawback rights except to the extent that 
it is unreasonable to do so. Id. § 30.8. 
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(5) Policy Addressing Excessive or Luxury Expenditures. GMAC was required to 
adopt an excessive or luxury expenditures policy, provide that policy to Treasury, 
and post it on the Company's website. If GMAC's board of directors makes any 
material amendments to this policy, within ninety days of the adoption of the 
amended policy, the board of directors must provide the amended policy to 
Treasury and post the amended policy on GMAC’s Internet website. Id. § 30.12. 

(6) Prohibition on Tax Gro.ss-Ups. Except as explicitly permitted under the Rule, 
GMAC is prohibited from providing (formally or informally) tax gross-ups to any 
of the Covered Employees. Id. § 30.11(d). 

(7) CEO and CFO Certification. GMAC's chief executive officer and chief financial 
officer must provide to the Securities and Exchange Commission written 
certification of GMAC’s compliance with the various requirements of section 1 1 1 
of EESA. The precise nature of the required certification is identified in the Rule. 
W. § 30.15 Appx. A. 

VI. Conclusion 

The Special Master has reviewed the Proposed Structures for the Covered 
Employees for 2009 in light of the principles .set forth at 31 C.F.R. § 30.16(b). On the 
basis of that review, the Special Ma.sterhas determined that the Propo.sed Structures 
submitted by GMAC require modification in order to meet the Public Interest Standard. 

The Special Master has separately reviewed the compensation structures set forth 
in Exhibits / and II in light of the principles set forth at 3 1 C.F.R. § 30. 16(b). Pursuant 
to the authority vested in the Special Master by the Rule, and in accordance with Section 
30.16(a)(3) thereof, the Special Master hereby detennines that the compensation 
stnictures set forth in Exhibits I and II, including the amounts payable or potentially 
payable under such compensation structures, will not result in payments that are 
inconsistent with the purposes of section 1 1 1 of EESA or the TARP. and will not 
otherwise he contrary to the public interest. 

Pursuant to the Interim Final Rule, GMAC may, within 30 days of the date 
hereof, request in writing that the Special Master reconsider the deteiminations set forth 
in this Determination Memorandum. The request for reconsideration must specify a 
factual error or relevant new information not previously considered, and must 
demonstrate that such eiTor or lack of infonnation resulted in a material error in the initial 
deterniinations. If GMAC does not request reconsideration within 30 days, the 
determinations set foith herein will be treated as final deterniinations. 3 1 C.F.R. 
§.30.16(0(1). 

The foregoing determinations are limited to the compensation stnictures described 
in Exhibits I and II, and shall not be relied upon with respect to any other employee. The 
determinations are limited to the authority vested in the Special Master by Section 
30. 16(a)(3) of the Rule, and shall not constitute, or be construed to constitute, the 
judgment of the Office of the Special Master or Trea.sury with respect to the compliance 
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of any compensation structure with any other provision of the Rule. Moreover, this 
Determination Memorandum has relied upon, and is qualified in its entirety by. the 
accuracy of the materials submitted by GMAC to the Office of the Special Master, and 
the absence of any material misstatement or omission in such materials. 

Finally, the foregoing detenninations are limited to the compensation structures 
described herein, and no further compensation of any kind payable to any Covered 
Employee without the prior approval of tlie Special Master would be consistent with the 
Public Interest Standard. 
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EXHIBm 

COVERED EMPLOYEES 
2009 Compensation 


Company Name: GMAC Financial Services 


Employee ID 

Cash Salary 
(Rate going 
forward.) 

Stock Salary 
(Performance based: 
The stock ccsis at gram 
and is rcdcenialile in 
three equal annual 
inslallmems begmningon 
the 2rK3 armiversaiy of 
grant. ) 

Long- Term Restricted Stock 

^Performance ba.sed: Awarded 
liased on achiesenwni of 
objective performance goals. 
Vests after 3 years of service. 
Transfcrabilrty dependent on 
TARP repaymem.) 

Total Direct 
Compensutiun 

(Cash salary paid (o 
date plus two months at 
new run rale + stock 
.salary + long-ierni 
restixted slock.) 

582903 


S4.49 1.667 

S2.S 16.667 


129881 


S588.333 

$415,000 

IIHHHBBSI 

151695 

S5{KUXX3 


SKOHmX) 


172265 

5500.(VX) 

S2.730.tXX) 

$1.615.(X.X) 


197253 

S3f.«).(XX) 

SL94I.667 

-SLOSO.tXXl 

S3.325.fX)0 

25IXW5 

55(K}.0<X) 

$4437 J(Xt 

$:sx).(W 

S7JtX).fXX) 

265383 

S375.{XXl 

5445.833 

$-«X,).[KX) 

Si.2(X).(XX) 



$646,111 

$5(X).(XX) 

S1.5(X}.(XXt 

391076 

S450.{XX) 

$1,133,333 

S725.tXXl 

$2,225.(XX) 


S450.(XX) 

S625.S33 

,S5(X).tXX) 

SIJ30.(X)0 

501828 

S450.U(X3 

SI.85(MXX) 

S!,!50.tXX') 

$3.450.(XX1 

509014 

S4(«).(XX) 

$852,278 

$(ilS.tXX) 

$i.855.(XX) 

513416 

6450.(X.)U 

S880.tXK) 

$()65.fXX) 

$1,995,000 

546145 

S5{XJ.00C) 

S 1 .M 1 .667 

SI.216.(Xi7 

$3.650.0(X) 

555076 

5480.(XX) 

Sl.029.167 

S75tl.'.XX) 

$2,255.{XX) 

682168 

'i.6(X).(XX) 

$3.0K3J33 

$1,716,667 

S5.!50.(X)0 

699403 

S380,(XX) 

$483,733 

S420.(.)(X) 

S!.27{).(XX) 

725547 

5450, 0(X) 

$1,220,833 

S82.5.{XX> 

$2.475.fXX) 

805106 

S5(X1.{XX) 

$2,208,333 

$l..t(X),tXX> 

$2.925, fXX3 

921597 

‘sdtXUXXl 

$1,149,872 

S(>65.0lXi 

$2.070.(XX') 

93671K) 


$l.l4l.f)67 

$72.5.1XX1 

S2.225.(XX) 

‘>h4iXKi 

>450.(XX) 

$22191.667 

$i.4(X).(XXl 

$42'.X,).(Ki0 


Comparison of 2009 Compensation to I*rior Years: 2007 Sc 2008 C'ompensation 


2008 Cash dccrcuscd by SI0.4M or .^0,2:4 

Total Direct Coirpensatkin decreased by S4 1 3.3Nf or 85 

2007 Cash decreased by S5 OM or 42.5'? 

Total Dnrei l Coinpeasiiikai decreased by S1S5.0M nr 78 2'! 


\(Me; i : AntauTUs rcl ktcied in thiN Eshil'il d(Y rvYt incliuie amounis the Company has asserted to lx: pay able [Xirsnanl to legally 
binding rights under valid cm[ik)ynicnl contracts, see 31 C.F.R. $ 30.i()(c)(2). 

^otc: 2: The total mimiier ('fCtn cred Employees may lx: less than 25 because of icrnitnatiLins. Jepaiitircs and reinemenis 
al’ier January' I. 2tXrt. 
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EXHIBIT II 

TERMS AND CONDITIONS OF PAYMENTS AND STRUCTURES 
CONSISTENT WITH THE PUBLIC INTEREST ST ANDARD 

The following general terms and conditions shall govern the compensation 
structures described in Exhibit I. The Special Master's determination that those 
structures are consistent with the Public Interest Standai'd is qualified in its entirety by the 
Company’s adherence to these terms and conditions. 

• Cash base salary. Cash base salarie.s reflect the go-forward rate for the employee 
effective as of November 1, 2009. Compensation paid in the form of cash base 
salary prior to that date in accordance with the terms of employment as of June 
14, 2009 shall be permitted unless otherwise noted. 31 C.F.R. § 30. 16(a)(3)(iii). 

• Stock salary. Rates of stock salary grants reflect full-year values. Because this is 
a new compensation element, the amounts are payable on a nunc pro tunc basis 
effective January 1, 2009. Stock salary must be determined as a dollar amount 
through the date salary is earned, be accnied at the same time or times as the 
salary would otherwise be paid in cash, and vest immediately upon grant, with the 
number of shares or units based on the fair market value or a share on the date of 
award. Stock or stock units granted as stock salary may only be redeemed in 
three equal, annual installments beginning on the second anniversary of grant, 
with each installment redeemable one year early if TARP obligations are repaid. 

• Long-term restricted stock. Long-tenn restricted stock may be granted upon the 
achievement of specified, objective perfonnance criteria that have been developed 
and reviewed in consultation with the Office of the Special Master and certified 
by the Company's compen.sation committee. Any such stock may vest only if the 
employee remains employed by the Company on the third anniversary of grant 
(or. if earlier, upon death or disability). The stock shall be transferable only in 
25% increments for each 25% of TARP obligations repaid by the Company. 

• Other compensation and perquisites. No more than $25,000 in total other 
compensation and perquisites may be provided to any Covered Employee, absent 
exceptional circumstances for good cause shown, as defined by pertinent SEC 
regulations. 


• Supplemental executive retirement plans and non-qualified deferred 
compensation plans. Following the date of the Determination Memorandum, no 
additional amounts may be accrued under supplemental executive retirement 
plans, and no Company contributions may be made to other “non-qualified 
deferred compensation" plans, as defined by pertinent SEC regulations. 

• Qualified Plans. For the avoidance of doubt, the Special Master has determined 
that participation by the Covered Employees in ta.x-qualified retirement, health 
and w'elfare, and similar plans is consistent with the Public Interest Standard. 
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Chairman TOWNS. Thank you. Thank you very much for your tes- 
timony and thank you for the job that you have done. 

Let me begin by asking you do they really get it, the fact that 
the American people are angry about this excessive pay? 

Mr. Feinberg. Well, you will have to ask the seven companies. 
I found that the submissions did not adequately address the major 
concerns expressed by the American people. 

Chairman Towns. How did you deal with the contract situation, 
where a person has a contract which has been signed and, of 
course, now, all of a sudden, you are asking that he gives back? 
What was the reaction to that or how did you handle it? 

Mr. Feinberg. The law that was enacted gives me three options 
when it comes to old contracts for compensation that were entered 
into long before this law was passed and my office was created. 
First, I examined the contract to determine whether or not, in my 
independent judgment, I found the contract to be valid or not. I 
want the committee to understand that the sanctity of contract 
under the Constitution is very, very important and I was loathe to 
find contracts invalid when they were entered into years ago be- 
tween officials and the company. So there was not a case where I 
terminated or invalidated a contract. 

But that is just the beginning of the inquiry, Mr. Chairman. The 
law then said if I found a contract valid, I could, under the law, 
attempt, with the company and the official, to renegotiate that con- 
trary voluntarily. That worked very well. With one or two or three 
exceptions, in every single case the company worked with me and 
my staff in renegotiating those old contracts so that they would be 
turned into stock in the company moving forward and would be 
subject to the same rules and restrictions as 2009 salarized stock. 

Then the law said if a company refused to negotiate a valid con- 
tract — and that was very, very rare — the law permitted me — I have 
to honor that contract, but the law permitted me to take that con- 
tract amount into consideration in setting 2009 salary, and that’s 
what I did in those cases. You want that contract enforced? It is 
a valid contract? The Constitution protects it? OK. But I am going 
to look at the amount of that contract and I am going to factor into 
my prospective 2009, 2010 salaries the fact that we had to honor 
that contract because it wasn’t renegotiated. And I think we have 
done that fairly successfully. 

Chairman TOWNS. Thank you very much. This is on AIG. Can 
you do anything to stop AIG from paying nearly $180 million in bo- 
nuses next year to employees in the very AIG division most respon- 
sible for the failure of AIG, that is, the Financial Products Divi- 
sion? 

Mr. Feinberg. You pose a question which the special master will 
have to address very quickly in 2010, when those allegedly guaran- 
teed contracts come up, and we are going to have to see, with 
AIG — and let me just say AIG has been quite cooperative in this 
process. We have met with them numerous times. We will have to 
sit down with AIG in 2010, in a couple months, January, and I am 
admonished by your question, Mr. Chairman, that this committee 
is looking at these contracts, and we will see what we can work out 
with AIG going forward in an effort to satisfy the statute, satisfy 
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the regulations, satisfy the American people; and I view that as a 
top priority. 

Chairman Towns. Because you have to recognize people feel that 
if you failed, you should not be rewarded for your failure. That is 
a big issue and that is why the American people are so angry be- 
cause, in many instances, the Government is now bailing out peo- 
ple who failed, and they are getting a bonus. 

I now yield to the ranking member 5 minutes. 

Mr. ISSA. Thank you, Mr. Chairman. 

I want to go through something before I actually wade into ques- 
tions, just because I want to set the tone of this hearing so that 
it not be in any way confrontational. 

Is it fair to say — and I am going to make the assumption it is, 
but I will ask you for confirmation — General Motors was bankrupt, 
Chrysler was bankrupt, and their financial divisions, GMAC and so 
on, not because of the financial crisis; they were already in trouble, 
had a real problem with their cost of doing business, etc., and then 
they were caught up in that last nail in the coffin. So four out of 
your seven companies, it is fair to say these are companies that are 
bankrupt and not even directly related to the collapse, but tangen- 
tially related to the collapse and, as such, are under your purview. 
Is that fair to say? 

Mr. Feinberg. I guess it is fair to say. Congressman. I have 
enough problems focusing on executive comp without figuring out 
exactly what caused the bankruptcies, but I guess that the assump- 
tion in your question is accurate, yes. 

Mr. IssA. Second, we own those companies because whatever 
amount we took, we took and do not expect to get it all back, be- 
cause we put a lot into them that is not coming back, particularly 
Chrysler, I think, notably. 

Mr. Feinberg. That is correct. 

Mr. IsSA. Or Chrysler division of Fiat, however we want to put 
it. 

So I am going to leave those companies alone for a moment and 
I am going to concentrate on the big three. 

AIG. In my opening statement, I said that AIG was unlikely to 
return all of the money. Do you share that with us, that you are 
trying to maximize the return, but without an expectation that we 
are going to, whether we pay them a little or a lot, we are not prob- 
ably going to get $180 billion back? 

Mr. Feinberg. I think that is right, and I think that in the sub- 
missions that AIG provided us and in our conversations with AIG, 
that is a fair assumption. 

Mr. IssA. OK, so, again, we own 80 percent of AIG; we are not 
likely to get paid it all back. You are managing it on behalf of the 
stockholders, which are the American people. 

OK, we will go to the top two. Citi, it now looks like, was really 
in a lot more trouble than people understood; B of A not so much. 
Fair to say. B of A is likely to return all the money over a period 
of time that is reasonably maybe 3 years or whatever; Citi, there 
is still a little bit of doubt. 

So when you are managing all seven of these, do you manage 
them to maintain the best 25 people to maximize the return to the 
American people? 
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Mr. Feinberg. I deal with each of the seven differently, as you 
point out. And you are absolutely right that my primary statutory 
obligation is to set compensation so that the taxpayer gets their 
money back. That is correct. 

Mr. ISSA. And now I get into the little bit harder part of this. 
Looking at B of A and AIG, more than half of their top 25 people 
have left. Does it concern you that many of those people had con- 
tracts and they had to balance, OK, I can make nothing going for- 
ward or I can renegotiate my contract, or I can take what I am en- 
titled to and leave? Do you believe that this limitation that was put 
on to your maneuverability led to some of those people leaving and 
has it hurt — it is hard to measure — hurt having that question of do 
we have the best 25 people to maximize the return to the American 
people? 

Mr. Feinberg. I can’t answer that question because I am not 
sure the vagaries and the various reasons that people leave a com- 
pany. They may have left because they didn’t want to be under the 
thumb of the special master. They may have left because 

Mr. IsSA. But you are so nice. 

Mr. Feinberg. I am sorry? Well, that is what you say. 

They may have left because they had another job opportunity. 
They may have left because they didn’t even want the public glare. 
I don’t know the reasons they left, but I agree with you. Congress- 
man Issa, that it is of concern, yes. 

Mr. Issa. Well, following up on that concern, because the details 
of the breadth and width of what you can negotiate. Ford is doing 
better and Ford is innovating and Ford is able to be sort of the 
standalone one American company that isn’t under scrutiny. Are 
you concerned that they will hire the best and the brightest from 
Chrysler and CM? Similarly, with only Citi, AIG, and B and A 
[Bank of America] — we will leave AIG out, but Citi and B of A 
under your direct control, is it very possible that some of these in- 
dividuals will leave the best for better pay and, as a result, yes, 
we will get people that will work for the wages we set, but will we 
in fact be hurting B of A’s long-term future on behalf of the stock- 
holders, of which we are only a temporary stockholder? 

Mr. Feinberg. Yes. And the statute agrees with you in spelling 
out that one important factor I must consider is the retention and 
attraction of good people to these companies in order for them to 
thrive and repay the American taxpayer. 

Mr. Issa. Mr. Chairman, if I could ask just one quick followup. 

If that is the case, should we look at a statute that envisions, 
particularly as to Citi and B of A, a vote of the stockholders or 
some kind of affirmation by the long-term stockholders of these 
companies that in fact they agree with the pay packages we are 
setting as in the best interest? Obviously, the board commenting, 
you commenting, but leave something to those stockholders that 
the chairman and I both said we had to further empower into the 
pay decision? 

Mr. Feinberg. You and other Members of Congress are now 
looking at this whole question of corporate governance, how to em- 
power shareholders, independent compensation committees, inde- 
pendent consultants on comp. That whole area of corporate govern- 
ance is something that is worthy of consideration by Congress, yes. 
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Mr. ISSA. Thank you. 

Thank you, Mr. Chairman. 

Chairman Towns. Thank you very much. 

I am wondering if Wall Street will curb its excessive bonus cul- 
ture without Government intervention based on what he was say- 
ing. Do you think that will happen? 

Mr. Feinberg. Again, it is a murky crystal ball, Mr. Chairman. 

Chairman Towns. Congressman Clay from Missouri. 

Mr. Clay. Thank you, Mr. Chairman. 

Thank you, Mr. Feinberg, for being here. I applaud your dili- 
gence in the difficult task that was set before you. Reeling in exces- 
sive executive compensation is an important mission and is of great 
benefit to our economy and to the American taxpayer. I continue 
to be alarmed by the reported trends in executive compensation 
that expose the disproportionate nature of corporate pay packages. 
According to the research, pay to CEOs is at an all-time high at 
over 400 times the average worker’s pay. How has executive pay 
grown to these extreme amounts and what factors contributed to 
these trends? 

Mr. Feinberg. I am not a historian in terms of the causes of the 
growth. I confronted, under the statute and the regulations, clear 
directives to rein in compensation, while at the same time making 
sure these companies repay the taxpayers. Others have written on 
the various reasons that the gap has grown between executive com- 
pensation and line workers, and I have tried to take that into ac- 
count in limiting executive comp under my mandate. 

Mr. Clay. You know, I have long been concerned about guaran- 
teed bonuses. As we have seen with AIG, guaranteed bonuses and 
incentives do not seem to encourage productivity. Aren’t guaran- 
teed bonuses of any kind inconsistent with effective risk manage- 
ment? 

Mr. Feinberg. Well, I think they are. I don’t know about of any 
kind; there may be some that haven’t crossed my desk. But you 
will find in my report, I think it is fair to say, other than base cash 
salary, a complete rejection of the notion of guaranteed compensa- 
tion. Instead, we tie the overwhelming amount of compensation for 
these executive officials to performance, not guarantees, and have 
worked as best we can to eliminate guaranteed payments as part 
of any compensation package. 

Mr. Clay. In order to hold TARP recipients fully responsible, is 
there any possibility of nullifying prior payment obligations to ex- 
ecutives? 

Mr. Feinberg. Yes. We have been very successful in doing that. 
As I mentioned to the chairman and the ranking minority member, 
in almost every case where we confronted a prior guaranteed con- 
tract, we were able to negotiate voluntarily with the companies and 
get them to yield on that guaranteed contract and, instead, roll 
that amount into stock going forward over 4 years tied to perform- 
ance. 

Mr. Clay. Have any employees or recipients taken legal action 
because of your or because those corporations’ actions? 

Mr. Feinberg. No. 

Mr. Clay. No? 

Mr. Feinberg. No. 
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Mr. Clay. OK. 

Mr. Feinberg. We are very persuasive. 

Mr. Clay. Have the huge bonuses led to a culture of entitlement? 
In other words, do executives now expect packages like this regard- 
less of performance? 

Mr. Feinberg. I think huge guaranteed bonuses undercut per- 
formance. If you are guaranteed a huge cash salary, or you are 
guaranteed a bonus regardless of performance, or you are guaran- 
teed commission payments regardless of sales, I think that what 
we learned is that undercuts the statutory directive that we tie 
compensation more to the overall financial health of these seven 
companies; and that is what we tried to do in the report. 

Mr. Clay. Thank you for your response, Mr. Feinberg. 

Mr. Feinberg. Thank you. 

Mr. Clay. Mr. Chairman, I yield back. 

Chairman Towns. Thank you very much. 

I now yield to the gentleman from Indiana, Mr. Burton. 

Mr. Burton. Thank you, Mr. Chairman. 

Here is a quote by an executive from one of the companies, he 
says, “There is no question people have left because of uncertainty 
of our ability to pay. It is a highly competitive market out there.” 

One of the things that concerns me is that you have top talent, 
and you said that you had some people that were making, what, 
$13 million and you cut them down to $350,000 or something like 
that. Why would anybody in their right mind, if they are an execu- 
tive for a company like that, who has the talent to manage and run 
a company, why would they take a pay cut from $13 million down 
to $350,000? And does that damage the company? 

Mr. Feinberg. Absolutely it would damage the company, and 
that isn’t what we did. What we did is we took — Congressman Bur- 
ton, we took $13 million in guaranteed cash, reduced it to $350,000 
in guaranteed cash and told that executive we will give you $13 
million, or $9 million or $8 million — I don’t know the exact 
amount — in stock. Now, you have a vested interest in that stock. 
If that stock, over the next 4 years, goes up, you may get more 
than this. 

Mr. Burton. Let me interrupt you, Mr. Feinberg. 

Mr. Feinberg. So we tried to tie it. 

Mr. Burton. Well, if a person has a contract — and I think you 
used the term alleged contracts — if they have a contract that guar- 
antees a certain amount of money and you say you want them to 
renegotiate that and pay them $350,000, what would be the ration- 
ale for them to take the $350,000 and not go ahead with the con- 
tract and take their money? 

Mr. Feinberg. The rationale would be. A, that they want to stay 
at the company and redeem that stock in value that may be even 
more than $13 million. 

Mr. Burton. Well, I can understand that you believe these peo- 
ple have the best interest of the company at heart, and probably 
they do, but when you are talking about that kind of a cut and 
whether or not somebody could get that money immediately within 
the contract, it seems to me that most people would take the 
money and run. And as I said before, this quote says very clearly 
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that they said it is a highly competitive market out there and they 
are jumping ship. 

Now, if they jump ship and you don’t have top talent running 
these companies, the American taxpayer, who is the majority stock- 
holder, has inferior people running the company. Doesn’t that con- 
cern you? 

Mr. Feinberg. It sure does. 

Mr. Burton. So what do you do about that? 

Mr. Feinberg. I think that if you look at the levels of total com- 
pensation that we established in our determination, we think — I 
made this recommendation, my conclusion — they won’t jump ship. 
They won’t. I think that 

Mr. Burton. Well, they already have. 

Mr. Feinberg. Some have before my recommendations. 

Mr. Burton. First of all, I understand you are doing what you 
have been instructed to do, but it doesn’t make any sense to me, 
if somebody has a contractual guarantee of a certain amount of 
money, that they are going to take $350,000 and then say, OK, I 
will take it in stock, when you have an economy like we have right 
now and they could take the money and go. And if they go to an- 
other company, they could make the same amount of money or 
maybe even more than they were making where they are. So the 
top talent, it seems to me, would be encouraged to leave. 

Now, the other thing I wanted to ask you is this. Who do you 
answer to when you make these decisions? 

Mr. Feinberg. Under the law, I make these — I have final author- 
ity, non-appealable. These decisions are mine and mine alone. I 
serve at the discretion of the Secretary of the Treasury 

Mr. Burton. But he doesn’t — once you make a decision, you don’t 
say to him this is what my recommendation is; the decision is final. 

Mr. Feinberg. Under the law as written, the regulations afford 
me final binding authority to issue those determinations. 

Mr. Burton. That is a Treasury regulation, it is not a law, is it 
not? 

Mr. Feinberg. That is the Treasury regulation that evolve out 
of the statute, yes. 

Mr. Burton. But the point is, as far as accountability is con- 
cerned — and I am not inferring that you are not doing a good job, 
I am just saying that you really don’t answer to anybody. 

Mr. Feinberg. Well, I answer to this committee and other com- 
mittees with oversight functions. 

Mr. Burton. Well, come on, let’s be straight about this. You are 
the czar; you make the decision, that is it, right? 

Mr. Feinberg. Under the law, I make the decision. 

Mr. Burton. OK. So if these people leave these companies be- 
cause they are not being compensated as was in the contract — and 
I am not saying they didn’t make too much money and they were 
accountable and didn’t do their job properly, I am just saying when 
you need top talent to run a company like General Motors or 
Chrysler or AIG, you want people there that can really do the job. 
Now, they may not have done their job right in the past, but they 
may have the knowledge and the talent to do the job. And you are 
saying to them, here, we are going to renegotiate your contract, 
and you take $350,000 and we will extend it and give you stock for 
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the $13 million that you were going to get; and they say, hey, the 
heck with that, I want my money and I am going to leave. So you 
have people that don’t have the knowledge and the competence to 
run that company, so the stockholders, the American people, are in 
danger of seeing their money, the TARP money, going down the 
tubes because the company doesn’t respond. 

Mr. Feinberg. My response to you. Congressman, is this. I have 
tried my best in this report to implement that statutory directive 
that they stay on the job and that the taxpayer get his money back. 
I will defend these recommendations. 

Now, you may say, if I were doing your job, I would have a dif- 
ferent level of compensation or do it differently. Fine. I did the best 
I could to try and maximize the very objective you are stating, 
which is keep these people on the job, and I think we have done 
that. 

Mr. Burton. Mr. Chairman, may I have one final question, 
please? 

Chairman TOWNS. I would be delighted to yield to the gentleman 
an additional minute. 

Mr. Burton. The Federal Reserve issued guidelines under which 
the Fed would review, if necessary, amend, or reject the compensa- 
tion policies of all banks regulated by the Fed. Are you familiar 
with that? 

Mr. Feinberg. That just came out last week, yes. 

Mr. Burton. That really concerns me because what we are talk- 
ing about is you or somebody going beyond where you are right 
now and regulating people that did not get TARP money simply be- 
cause they are regulated by the Fed. What do you think about 
that? 

Mr. Feinberg. Congressman, my limit, what I am doing to these 
seven, and only these seven companies — what the Federal Reserve 
is proposing or whatever is not on my watch and you will have to 
ask the Federal Reserve about the scope of those regulations. 

Mr. Burton. Thank you, Mr. Chairman. 

Mr. Feinberg. Thank you. 

Chairman Towns. Thank you very much. 

I now yield 5 minutes to the gentlewoman from Ohio, Ms. Marcy 
Kaptur. 

Ms. Kaptur. Thank you, Mr. Chairman, very much. 

Mr. Feinberg, thank you for coming today. From whom did you 
receive the first call suggesting you be appointed to your present 
position? 

Mr. Feinberg. I received the first call from the Deputy Secretary 
of the Treasury, Neal Wolin. 

Ms. Kaptur. All right. And who else did you hear from prior to 
your appointment? 

Mr. Feinberg. The only other person is the Secretary of the 
Treasury. 

Ms. Kaptur. And approximately when did those calls happen, 
earlier this year? 

Mr. Feinberg. I am sorry? 

Ms. Kaptur. When did those calls happen, earlier this year? 

Mr. Feinberg. Yes, I think about 5 or 6 months ago. 
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Ms. Kaptur. All right. Is your Federal position classified as 
Schedule C or are you classified as Civil Service or some other cat- 
egory? 

Mr. Feinberg. Special Government Employee. 

Ms. Kaptur. Special Government Employee? 

Mr. Feinberg. Yes. 

Ms. Kaptur. Does that mean you have a special contract with 
the Treasury? 

Mr. Feinberg. I believe that is the case. 

Ms. Kaptur. All right. And that is a matter of public record? 

Mr. Feinberg. Yes, it is. 

Ms. Kaptur. Thank you. For whom did you work prior to your 
current position? 

Mr. Feinberg. I was in a private law firm in private practice. 

Ms. Kaptur. OK. And could you state the name of that firm for 
the record? 

Mr. Feinberg. Yes. The name of the firm is Feinberg Rosen, 
LLP. 

Ms. Kaptur. All right. And where are they located? 

Mr. Feinberg. Washington, DC and New York City. 

Ms. Kaptur. New York City. Where is their principal head- 
quarters? 

Mr. Feinberg. Washington, DC. 

Ms. Kaptur. Do you have any relationship with that firm now? 

Mr. Feinberg. Yes. 

Ms. Kaptur. All right. Could you state the relationship with that 
firm? 

Mr. Feinberg. I am the founding partner of the firm. 

Ms. Kaptur. You are a founding partner. 

Mr. Feinberg. Yes. 

Ms. Kaptur. Is it true that three of the institutions whose com- 
pensation you are supervising are or have been clients of that firm, 
including Citigroup, CitiBank, AIG, and Bank of America with the 
acquisition of Merrill Lynch? 

Mr. Feinberg. No, that is not true. 

Ms. Kaptur. That is not true. 

Mr. Feinberg. No. 

Ms. Kaptur. It has been reported in the press that is actually 
the case, so the client list 

Mr. Feinberg. It may be reported in the press. It is not true. 

Ms. Kaptur. It is not true. Are any of the institutions under your 
purview, have they been clients of that company? 

Mr. Feinberg. No. 

Ms. Kaptur. They have not. All right. Let me ask you, you stated 
that it is a good idea to tie the stock opportunities for employees 
of these companies to a 4-year term, all right? And you said it pays 
out a third in what year? 

Mr. Feinberg. A third after 2 years, a third after 3 years, and 
a third after 4 years. 

Ms. Kaptur. All right. You know, that doesn’t sound very long- 
term to me. How did you arrive at 4 years? 

Mr. Feinberg. Well, it is a very difficult question. We concluded 
that asking individuals to delay the payment of their salary beyond 
a 4th year would simply work too much of a hardship, that is a 
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problem of keeping them on the job and trying to get the taxpayers’ 
money back. We concluded that a 4-year payout of salary was a fair 
limitation. 

Now, what we also did, Congresswoman, which is implicit in 
your question, we also required that any additional stock that 
might be issued to these officials would not vest for at least 3 years 
and would not be redeemable at all until TARP loan money was 
repaid to the taxpayer. So that was the balance we struck. 

Ms. Kaptur. I guess I just find it surprising. If you look at a 2- 
year time horizon, a 3-year time horizon, a 4-year time horizon, the 
way I look at the world, that isn’t a very long time at all. 

Mr. Feinberg. Well, it may not be a long time — I guess it is rel- 
ative — ^but our concern was that if we are reducing compensation 
for these officials across the board by about 50 percent, and we are 
obligated to keep these companies in business to repay loan tax- 
payer money, that asking these officials to wait more than 4 years 
to redeem their salarized stock was simply too onerous. Now, 
maybe it should have been 5 years or 6 years. We thought 4 years 
was a pretty good compromise. 

Ms. Kaptur. On the outer edge, but on the inner edge it is 2 
years. You were quoted in the New York Times, October 23rd, stat- 
ing anybody making $100 million a year is engaged in excessive 
risk. You approved compensation packages worth $9 million or 
more for six executives, including one at AIG, two at Bank of 
America, and three at Citigroup. That $9 million is 23 times as 
much as the pay for the President of the United States, 46 times 
the pay for the Fed Chair and Treasury Secretary, and more than 
50 times as much as a military general. How did you determine 
that amount was not contrary to the public interest? 

Mr. Feinberg. Well, we did it in a number of ways. First, we 
gathered all the data we could gather and examined the data as 
to what constitute competitive marketplace compensation. Then 
what we did is we made sure that $9 million or $8 million was not 
guaranteed compensation. The cash component of that $9 million 
is likely to be $500,000 or less. The rest of it, as Congressman Bur- 
ton pointed out, the rest of it is tied to stock which cannot be re- 
deemed at once, has to be held 2, 3, 4 years; and a big chunk of 
that compensation cannot be redeemed by the official until and un- 
less TARP money is repaid to the taxpayer. 

So it may be $9 million in theory, but in practice, we believe, it 
will be a lot less than that. 

Chairman TOWNS. The gentlewoman’s time has expired. 

Ms. Kaptur. Thank you, Mr. Chairman. I would like to place in 
the record information we have about the clients of the gentleman’s 
law firm and would appreciate response. Thank you so very much. 

Chairman Towns. Without objection. 

The gentleman from Indiana, Mr. Souder. 

Mr. Souder. Thank you, Mr. Chairman. 

I am sure it doesn’t shock Mr. Feinberg that some of us on the 
Republican side, as outraged as we are about the salaries, as out- 
raged as we are about the corruption and the crisis that was trig- 
gered by ^eed, that we have deep uncomfortability about the Gov- 
ernment, in effect, taking over a majority of these companies or 
having somebody setting their salaries. 
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I will say the word czar does fit you, and you seem to fit com- 
fortably in the word czar, as we have debated, because if you don’t 
have anybody directly that you are reporting to and you are ex- 
plaining how you make these decisions, but it is still a little scary, 
as an elected official or as people watching in the country, to see 
one person with this much power over major institutions in our so- 
ciety; and the challenges to how you are making decisions, who are 
you are talking to, why aren’t you reporting to any elected official 
directly in the Treasury Department or the President is not a good 
precedent for a democracy. 

Now, let me ask you a fundamental question. AIG we talk about 
like it is one company. In reality, it is 80 financial and 120 insur- 
ance, or the other way around. Did you separate out in this top 25 
those who — and not all divisions were bad. Did you separate out 
which divisions actually caused the problem? 

Same at Bank of America. Bank of America and Citibank had 
traditional banking things that were regulated, and their com- 
pensation might have been fair inside that industry, but they had 
these non-bank rogue divisions that went crazy. Are you doing all 
25 evaluations as if it is one institution, rather than, in fact, sepa- 
rate institutions, some of which clearly caused the problem and 
some of which didn’t because of incompetent management? 

Mr. Feinberg. Under the law, I am looking at the top 25 com- 
pensated individuals at AIG as the parent. In other words, I am 
not looking at 7 people at this unit and 5 people at that unit in 
determining the top 25. That was really submitted to us by the 
company itself under the law, and we worked from that. 

Mr. SOUDER. In other words, my question is, then. Congress 
didn’t separate, we blended them all together. 

Now, let me go back, because what the American people are frus- 
trated with was that we had — and I voted for TARP every time it 
has come up, OK, because I believe our country was going to col- 
lapse because some of these people didn’t look at basic — you know, 
the economy is growing at 16 percent over 4 years; housing is going 
up at 200 percent. What kind of incompetent person can’t figure 
out that people may, for example, be self-reporting income? How in 
the world nobody looked at the risk of securitization? Why didn’t 
they ask, in the bonding companies that we have had in here, the 
rating companies, why didn’t anybody at these different companies 
say, hey, isn’t it strange that these companies are getting AAA for 
selling us bad credit? Why were they only checking 10 to 20 per- 
cent and then paying bonuses if you cleared these? 

The question I have is are we aimed at the wrong thing? Why 
are we looking at compensation here, rather than do you think we 
could have looked at — because one of the questions, oh, we have to 
pay these people this or they will go to another company. What 
about stigma here, that you were incompetent? Wouldn’t we have 
been better off analyzing what actually went wrong in these com- 
panies, finding out which managers were clearing it, holding them 
accountable by whether they performed their basic duty or whether 
they looked the other way to get profit in their company in an ef- 
fect through investigations whether it was a violation of the law or 
incompetence, putting a stigma on them and all of a sudden pay 
would have been different? 
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The problem in an oligopolistic situation right now is we don’t 
have pure capitalism working. The bonding companies didn’t work 
like capitalism is supposed to work. The stockholders and the 
boards weren’t paying enough attention. In an investigation here, 
isn’t the real problem not the compensation, but the people who did 
crummy jobs aren’t being singled out? Wink wink. The next tier of 
management wink winked, and you are treating Bank of America 
and Citibank and AIG, those who participated in this huge coverup 
and incompetence, the same as those who were running the tradi- 
tional banking part, and they are all part of the parent? 

Mr. Feinberg. Congressman, I can only say, in response to 
your 

Mr. SOUDER. I asked your opinion, now, not just what you are 
required to by law. 

Mr. Feinberg. Well, but, I mean, I think that is a fair answer. 
I am confronted with a statute and some regulations, and I am 
asked to very expressly and explicitly deal with what Congress has 
asked me to deal with. You are raising some very good questions, 
but 

Mr. Souder. I am asking you. You are inside now. You are look- 
ing at these. You have to be measuring these different execs, and 
one of them maximized his return and in fact could go over to 
Chase or somebody. If you are trying to keep him there, don’t you 
look at whether they were competent in their area? 

In other words, if you adjusted some of their pay by whether or 
not they were over an area that unbelievably rewarded people who 
were behind in their mortgages as more value and securitization 
than people who were paying, now, that is some kind of stupidity. 
No risk management. Yet, you are analyzing and people — isn’t that 
one of the valuables even under statute that would measure wheth- 
er or not they are employable? 

Mr. Feinberg. I think, to the extent that you are asking do we 
also look at the importance of the role of the individual, how long 
they had been at the company, what capacity they served, yes, we 
do look at that. 

Mr. Souder. Did they handle these toxic things and overlook? 

Mr. Feinberg. I also think, if I may. Congressman, implicitly, 
you are raising a very important question raised earlier, which is 
the extent to which, quite apart from my compensation decisions, 
what about corporate governance reform designed to rein in the 
discretion of some of these officials, and that is a subject which is, 
of course, worthy and is now being considered by Congress. 

Chairman Towns. The gentleman from Texas, Mr. Cuellar. 

Mr. Cuellar. Thank you, Mr. Chairman. 

Thank you, Mr. Feinberg, for being here with us. I understand 
you have a very difficult job and I appreciate it. 

I guess if I can look at the scenario, this is what the scenario is. 
You have companies that have received TARP dollars, companies 
that have not received TARP dollars, and, of course, you have the 
regulators also, the Federal regulators; and I guess the basic 
premise is if you received Federal dollars, therefore, we can dwell 
into your compensation, regardless of your performance or not. And 
if you have not received Federal TARP dollars, we are not going 
to get into the free market forces. Is that pretty much? 
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Mr. Feinberg. Correct. 

Mr. Cuellar. OK. Now, we talked about compensation, and I 
think in the past, when AIG took off all those conferences that they 
went off and there was an outrage from the public saying why are 
they going to those conferences and meeting in those luxurious re- 
sorts, people were saying you have to watch how you spend those 
dollars. Do you remember that? 

Mr. Feinberg. Yes, I remember that. 

Mr. Cuellar. All right. So I guess one of the things we have to 
look at as legislators is sometimes the public looks at perception, 
saying if you all are the regulators, then you have to watch what 
you do also. And I am just reading something that just came out 
in the Washington Post, I believe it was on October 19th. The Fed 
chairman, Ben Bernanke, and I think several of his employees 
went to an October 19th San Francisco Fed conference on Asian 
and global financial situations. They went and they traveled to the 
Bacara Resort & Spa near Santa Barbara, CA, I guess. Some of 
those suites go up to $2,000 a night, and you can go on and on and 
on and on and on. 

I think out of the 100 participants there, I believe one-third of 
the participants there were Federal employees. Now, whether they 
got good discounts on the hotel rooms, it was not during the sea- 
son, I guess — and I know that is not under your watch and I don’t 
mean to put you on this, but I guess that is one of the things we 
have to be very, very careful, because if you have TARP, non-TARP 
entities, and then you have the Federal regulators saying you have 
to watch what you do and spend the money, we just have to be 
very careful how we regulate. 

Any comments, without you going 

Mr. Feinberg. I completely agree with your comment about 
being careful. I assure you that the Office of the Special Master is 
very, very cognizant of your concern about image and how it looks 
with the regulators. I can’t speak for the Federal Reserve, but I can 
tell you that our office is very cognizant of that concern about 
perks and excessive compensation, travel allowances, etc. 

Mr. Cuellar. Thank you very much. 

Mr. Feinberg. Thank you. 

Chairman Towns. I now yield 5 minutes to the gentleman from 
North Carolina, Mr. McHenry. 

Mr. McHenry. Thank you, Mr. Chairman. 

Thank you, Mr. Feinberg, for your testimony. I appreciate how 
candid you are. I was saying to a colleague that your extreme con- 
fidence is necessary with the extreme job that you have. But I also 
appreciate your just being frank with us. That is what we need. 

Now, I just want to touch on a couple things quickly and I have 
some other questions. You report to the Secretary of the Treasury, 
he is your boss, is that correct? 

Mr. Feinberg. Correct. 

Mr. McHenry. How often do you meet with Secretary Ceithner? 

Mr. Feinberg. I have met with the Secretary probably three or 
four times in the last 5 months. 

Mr. McHenry. In the last how many months? 

Mr. Feinberg. Five months. 
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Mr. McHenry. Five months. OK. So every other month, roughly. 
OK. And in terms of this discussion about cash, in your testimony 
you discuss cash, and when people hear that and when I read the 
Wall Street Journal story, I think that the language differential 
here is important, the distinction. You are talking about cash as 
your monthly salary or weekly salary, however they pay, and then 
if you get a cash bonus at the end of the year, that is your cash 
package, correct? 

Mr. Feinberg. Correct. 

Mr. McHenry. OK. Now, the Wall Street Journal story that you 
reference in your opening statement says that you raised the base 
pay for 89 individuals; you cut it for a couple others; you left it the 
same for others. That is their base salary that they receive month- 
ly, is that correct? 

Mr. Feinberg. That is what the Wall Street Journal says. My 
definition of base salary is quite different. My definition of base 
salary is not only what you get twice a month, but also draws that 
may be provided you over the course of the year, guaranteed com- 
missions, guaranteed bonuses. The example. Congressman, that 
the news article referred to said that in one case with Citibank I 
had raised the base salary by 111 percent, to $475,000. I pointed 
out earlier to the committee that the total cash that official re- 
ceived last year was $13 million, and I reduced it by 98 percent. 

Mr. McHenry. And that $13 million figure is not any stock 
awards. 

Mr. Feinberg. That was cash. 

Mr. McHenry. That was cash. 

Mr. Feinberg. Cash. 

Mr. McHenry. OK. All right. I just want to understand this dis- 
tinction because I read in the Wall Street Journal and then I hear 
your testimony, which is different, and I just want to understand. 
You are talking about that twice a month. Their comparison here 
is the twice a month pay or monthly pay to what you are now set- 
ting as their monthly pay. 

Mr. Feinberg. I guess that is right. It is unclear to me in that 
story what they mean. 

Mr. McHenry. OK. So what you are looking at is you would up 
that base guarantee in that factor, but the rest you are having with 
stock. Now 

Mr. Feinberg. I am also eliminating all cash guarantees, like bo- 
nuses guaranteed regardless of performance, like commissions 
guaranteed regardless of sales, like any other type of cash guaran- 
tee. Those are completely eliminated under my program. 

Mr. McHenry. OK, I want to discuss a larger issue here. Do you 
use compensation consultants within your office? 

Mr. Feinberg. In the Office of the Special Master? Yes. 

Mr. McHenry. OK. Are these compensation consultants that 
have other clients? 

Mr. Feinberg. No. No, they may have clients that I am not 
aware of. They are both academics. 

Mr. McHenry. Both academics. OK. All right. Now, in terms of 
compensation consultants, there has been a lot of discussion about 
this, but I think there is another piece here, which is the tax rami- 
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fications for salary and bonuses. Have you encountered this as a 
challenge in dealing with these institutions? 

Mr. Feinberg. We certainly have. 

Mr. McHenry. Can you discuss — because we are in Congress 
here; we set the tax rules. What can we do to make the tax code 
more effective so that executives’ actions are tied to shareholders’ 
interests? 

Mr. Feinberg. Well, that is a complicated question about the tax 
code. I would have to get back to you on that. I can tell you that 
you are absolutely right, Congressman, that we run into these 
problems every day in establishing deferred compensation. You 
know, it may vest today under the law, but it is not redeemable 
for 2 years, 3 years, 4 years, what are the tax consequences of this. 
We have run into that problem and I would be glad to get back to 
you and lay out some of the tax issues that have arisen in the 
course of my 5 months on the job. 

Mr. McHenry. I would certainly appreciate that. 

Mr. Feinberg. I will. 

Mr. McHenry. Finally, the number of 25. I find it arbitrary. Do 
you find it arbitrary? 

Mr. Feinberg. Of course it is arbitrary. 

Mr. McHenry. Have you encountered this as a problem, where 
you have two executives, one makes marginally more than the 
other; one is the No. 26th executive, the other is the No. 25th; and 
then perhaps you have a class of people that are very similar to 
the 20th or 25th executive that fall under your purview? Have you 
seen anything currently that you have 26th executive making more 
than the people that you have just given new rules to? 

Mr. Feinberg. No, we haven’t seen that yet. Of course, we 
haven’t got to the new top 25 in 2010, which may vary. We haven’t 
seen the problem yet of the difference between No. 25 and No. 26. 
What we are seeing is the arbitrariness of 26 to 100 when the 
100th person is cutoff at 100 and there may be hundreds or thou- 
sands of employees at 101 and 102 and 1,000 and 5,000 and 10,000 
that are subject to the same compensation structure. So we are 
running into that problem a little bit, but hopefully we will be able 
to come up with a program that will take that into account. 

Chairman Towns. The gentleman’s time has expired. 

Mr. McHenry. Thank you for your testimony. 

Mr. Chairman, if I may submit for the record a question I have 
about contracting out services that are not under your purview as 
well. 

Chairman Towns. Without objection, so ordered. 

I now recognize the gentleman from Vermont, Mr. Welch. 

Mr. Welch. Thank you, Mr. Chairman. Thank you very much. 

Mr. Feinberg, I thank you and I thank your staff for their tre- 
mendous work that you have been doing. I think we all really ap- 
preciate it. I have questions in two areas, but first a brief state- 
ment. 

Trying to figure out what is the “right level of compensation” ul- 
timately is an arbitrary decision, but there has been a premise in 
corporate America that the more you are paid, the more you are 
worth. Disgraced and incompetent executives who walked away 
with hundreds of millions of dollars, Stanley O’Neal, Richard Fuld, 
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the list goes on, have proven that to be wrong. And I think the two 
concerns that we have here in Congress are, one, what compensa- 
tion practices are going to drive a constructive business model so 
that bankers make money by lending rather than ripping folks off 
in kite schemes like subprime mortgages; and then. No. 2, with re- 
spect to the taxpayer bailout, which was presented to us as some- 
thing that had to be done even if we didn’t want to do it, how can 
we get some of that money back for the American taxpayer? 

And this isn’t in your purview, but it is a question I want to ask 
because you probably have more practical experience on this than 
anyone in America, certainly more than any of us on the commit- 
tee. Among the TARP recipients was Goldman Sachs. They have 
since paid that money back with interest. And Goldman Sachs is 
good at what it does and it is now on track to have another year 
of record profits and likely to award bonuses in the range of $21 
billion to $23 billion to its employees. Part of their bottom line prof- 
it came from part of the taxpayer payment to AIG, which totaled 
over $100 billion. AIG took the taxpayer money and wrote a $12.9 
billion check to Goldman to cover collateralized debt obligations 
and some of these exotic instruments that were in jeopardy because 
of the collapse of AIG. 

Do you have an opinion as to whether or not Goldman Sachs 
should repay taxpayers that $12.9 billion before it awards $23 bil- 
lion in bonuses to its employees? 

Mr. Feinberg. Congressman, I don’t have an opinion. I have 
read that story, just as others have. I have enough difficulty focus- 
ing on the seven companies that are on my watch. And whether or 
not Goldman should either voluntarily or by force of Congress, con- 
gressional directive, repay 

Mr. Welch. Let me ask you this. I understand you have a lim- 
ited purview, and I can’t tell you that nobody is listening and it is 
just between us, but I know that one of your concerns is taxpayer 
fairness; and, again, that is in the eye of the beholder, but it is a 
fairness standard. 

One of the things that we have learned in this entire catastrophe 
of the financial meltdown is that most of the things that were done 
that are truly outrageous and harmful to taxpayers and our econ- 
omy were all legal. Legal but not fair and not right. And if we are 
going to restore some sense of fairness that the American taxpayer 
needs, do you think that we have to address such transfers where 
the goal of the taxpayer bailout was to revive the financial system, 
but not to reward any individual firm? 

Mr. Feinberg. Yes. I am hopeful that the model that we have 
developed for the seven companies that is in this report — and exec- 
utive compensation is not the answer to all of these problems, but 
to the extent that executive compensation has a role to play going 
forward in improving the economy and promoting fairness, I would 
like to think that the recommendations we have made in this re- 
port might be adopted voluntarily by other companies on Wall 
Street and might be seen as one step among many that can be 
taken to deal with the overall problem. 

Mr. Welch. OK, thank you. 

I yield back. 

Thank you, Mr. Feinberg. 
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Chairman TOWNS. Thank you very much. 

I now yield to the gentleman from California, Congressman 
Bilbray. 

Mr. Bilbray. Thank you, Mr. Chairman. 

Mr. Feinberg, I guess with my wife on the other side of the con- 
tinent, I spent some quality time with Publius Hamilton and the 
Federal papers last night, and I am just thinking of what our 
Founding Fathers must be thinking watching the entire process 
that we are talking about today, the concept of the Federal Govern- 
ment is actually looking at these kinds of private sector jurisdic- 
tions that have changed. 

And I think, rightfully so, we should be looking at it. I think one 
of the greatest things when you read the Federal papers is the con- 
cept of rights and responsibilities go together, and when the tax- 
payer was required to take on responsibilities, those rights obvi- 
ously start following, and I appreciate your working on this part 
of it, breaking very new ground. Let’s just hope it is not ground 
that we have to cover ever again in the future, and let’s work on 
that. 

I think that your comment about the regulation that we are con- 
sidering, one of the concerns I see is basically continuing the proc- 
ess of the Federal Government deciding salary rather than empow- 
ering stockholders, who are actually the ones who bear the finan- 
cial responsibility and should have it. Wouldn’t you agree that is 
the vehicle that we probably should be looking at, is those who pay 
play and determine who get 

Mr. Feinberg. I think that is right. As I said earlier, the asterisk 
to that general view, which I share, is that at least as to these 
seven companies. Congress spoke and said that since the taxpayer 
is the primary creditor of these seven companies who received the 
most TARP assistance, as to these seven, and only these seven, 
there should be more monitoring and determination of pay. 

Mr. Bilbray. Because rights and responsibilities — the fiscal re- 
sponsibility leads the right to be able to intervene. What worries 
some of us is that we are starting to see this as being an excuse 
to intervene in other companies where the responsibility has not 
been taken over but the right is being proposed to be preempted. 

Mr. Feinberg. I can’t speak for the Federal Reserve or others. 
I know that I have publicly and again today expressed the view 
that my jurisdiction should not be extended beyond these seven 
companies, and only as long as they still owe the taxpayers money. 

Mr. Bilbray. And I appreciate that. How many members of your 
team were drawn from your private law firm? 

Mr. Feinberg. I think myself and two others. 

Mr. Bilbray. Would you mind naming them? 

Mr. Feinberg. Ms. Camille Biros, who is sitting right here, and 
Ms. Jacqueline Zins, who is also sitting next to Ms. Biros. 

Mr. Bilbray. OK. 

Mr. Feinberg. The rest are all Treasury officials. 

Mr. Bilbray. OK. All the rest of them are Treasury. 

Mr. Feinberg. Yes, I believe so. 

Mr. Bilbray. Do you have the names of the Treasury officials? 

Mr. Feinberg. They are all here; I can get you those names, yes. 

Mr. Bilbray. OK. Appreciate that. 
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Now, there are a lot of reports going around, but the latest is, 
according to those reports, your team includes academic consult- 
ants. 

Mr. Feinberg. Two, Professor Lucian Bebchuk from Harvard and 
Professor Kevin Murphy from the University of Southern Califor- 
nia. 

Mr. Bilbray. I appreciate that. And that is the kind of clarity I 
think that President Obama really wanted to set as a new exam- 
ple, rightfully so, pointing out the previous administrations have 
not been as transparent as we hope; and that creates concerns that 
really so many times just don’t need to be there. 

At this time, will you provide to the members of this committee 
the names and the subjects and the venues of all the individuals 
that you rely on to work out this issue? 

Mr. Feinberg. I would be glad to do that. I can tell you right 
now, summarily, there are the two academics at Harvard and 
Southern Cal, and there are the people here at Treasury with two 
others from my law firm, and that is about it, about 15 people. But 
I will get you the information and, in transparency, lay it out to 
you and let you have all that information. 

Mr. Bilbray. Thank you very much. That is how we avoid all of 
the he says/she says or we hear reports and we don’t have it. 
Thank you very much. 

Mr. ISSA. Would the gentleman yield? 

Mr. Bilbray. I yield to the gentleman from California. 

Mr. IsSA. Being an old employer, I couldn’t resist asking one 
question. You have had more than half of the key 25 of AIG and 
B of A depart. How many outside individuals under similar pay to 
the people that you are losing did you hire? In other words, not 
from within, not people that are already No. 26 or 28, but how 
many new outside people have entered the ranks of the top 25 of 
those two companies under the conditions you are willing not pay? 

Mr. Feinberg. I don’t know the answer to that. Congressman. It 
is a fair question and I will try to get you that answer. 

Mr. IsSA. If you would get back to us on that. 

Additionally, Madam Chair, I would like to enter 
Bloomberg.com’s article into the record at this time because it has 
been brought, and then just ask one closing question, which is if 
the credit default swaps had not been paid at full value, but at 60 
cents on the dollar, which was the negotiated amount, wouldn’t 
that amount that wouldn’t have gone to Goldman Sachs and other 
companies, wouldn’t that have been greater than all of the execu- 
tive compensation that you are going to handle over your tenure? 

Mr. Feinberg. I am not sure, but I 

Mr. IsSA. By a magnitude of many? 

Mr. Feinberg. I am not sure, but I will assume, based on the 
ranking minority member’s question that the answer is a definitive 
yes. 

Mr. IsSA. Thank you. 

Thank you. Madam Chair. I yield back. 

Mr. Bilbray. I yield back. 

Mrs. Maloney [presiding]. Thank you very much. 

Mr. Foster is recognized for 5 minutes. 
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Mr. Foster. Thank you, Master Feinberg, for appearing today. 
I really appreciate it. 

The first question I have is sort of technical. When you attempt 
to align compensation incentives with long-term company perform- 
ance using stock that has to be held over time or vests over time, 
do you encounter problems in preventing employees from simply 
hedging against a possible decline in the stock value? 

Mr. Feinberg. Prohibited by our rules and regulations. Very 
good question. 

Mr. Foster. And who enforces this, especially for former employ- 
ees that are holding the stock that is going to vest over time? 

Mr. Feinberg. I would guess with any of our final compensation 
determinations, if there is a violation, I would assume that would 
be referred to the Department of Justice. 

Mr. Foster. OK, but do they have to report? If you leave the 
firm and then, you know, for the next several years you have to 
go and file some piece of paper that says I have not taken a hedg- 
ing position in some offshore derivative market that you don’t know 
about? 

Mr. Feinberg. I think we would monitor that and be required to 
do that, yes. 

Mr. Foster. OK, so there are financial statements that have to 
be filed 

Mr. Feinberg. I think so. 

Mr. Foster [continuing]. Years after you are terminated. OK. 
And your staff is at least not shaking their head. OK. 

All right, so now 

Mr. Feinberg. I may get corrected in the next hour, and, if so, 
I will let you know. 

Mr. Foster. OK, thank you. Now, down the hall in the Financial 
Services Committee, that I also serve on, we have broader concerns 
about the compensation structures for systemically important 
firms, and not just TARP recipients. So based on your experience 
in dealing with the corporate culture and so on, I was wondering 
if I could have your reaction, in writing if you are not comfortable 
doing it now, to two possible structural changes in compensation 
that might help going forward in systemically important firms. 

The first one is the requirement of periodic stress tests for sys- 
temically important firms with negative implications for executive 
compensation in the case that the stress test didn’t come out well. 
So that if you are seen to be operating a company that will not 
withstand a 20 percent decline in asset values, or whatever the 
stress test would be based on, that actually that would have a neg- 
ative implication for the bonuses this year. So that is suggestion 
one. 

Suggestion two is that, as you probably are aware, the adminis- 
tration or the Treasury and the Financial Services Committee staff 
jointly proposed industry-wide assessment into an FDIC-like insur- 
ance fund, and it would be post-funded so that this would be 
after — if a too-big-to-fail firm failed, the whole industry or at least 
firms above, I believe, $10 billion in assets effectively have to pay 
into this fund to cover the losses. And I was wondering if you have 
a reaction, or could provide one, against making that assessment 
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not only against the firms themselves, but against the highly com- 
pensated individuals, perhaps even using a clawback provision. 

Mr. Feinberg. Again, those are questions I will get back to you. 
Those corporate governance questions are very important. They are 
all part of the total determination of what constitutes credible com- 
pensation. To the extent that over the next few months we are 
dealing in designing compensation structures for employees 26 to 
100, which is on my watch, it is suggestions such as yours. Con- 
gressman, that we should take a look at. I don’t know if it should 
be part of my report or be part of the broader corporate governance 
reform effort that is underway. But clearly those are suggestions 
that ought to be considered, yes. 

Mr. Foster. So what I am looking for is a response of you per- 
sonally, not as special master, because you have been on the front 
lines of this, you have dealt with the corporate culture, you have 
seen what makes people jump and what makes them shrug, and 
that is what we have to understand. 

Mr. Feinberg. I will honor your request and get back to you, 
then, as a layman, as a private citizen. 

Mr. Foster. Thanks very much. 

Mr. Feinberg. Thank you. 

Mr. Foster. With that, I yield back. 

Mrs. Maloney. Thank you. 

Mr. Jordan from Ohio. 

Mr. Jordan. I thank the Chair. 

And I apologize, I was over on the floor handling a few suspen- 
sions for this committee, so if I ask some things that have already 
been asked, bear with me, if you would. 

Mr. Feinberg, we appreciate your being here, and your staff as 
well. 

In some of your responses to Congressman Bilbray you talked 
about the independence of your place. Was there any coordination 
last week when your findings came out along with what the Fed 
is planning to do? And as I read what the Fed is planning to do, 
I think about Security National Bank in Urbana, OH. It looks like 
the president there could be, in fact, potentially having the Govern- 
ment look at his or her compensation. So was there any coordina- 
tion or is it just the luck of the way the world works that they hap- 
pened to come out the same day? 

Mr. Feinberg. We have been — it was the luck that it came out 
the same day, frankly. We have coordinated with the Federal Re- 
serve in terms of keeping each other apprised of what I am doing. 
We had no input that I am aware of, none, in terms of what the 
Federal Reserve released last week in terms of the content of its 
proscriptions. 

Mr. Jordan. So not relevant to content, but relative to timing 
there was 

Mr. Feinberg. No, no. As a matter of fact, we did not. I had no 
contact with the Federal Reserve concerning the timing of their re- 
lease, no. 

Mr. Jordan. Complete coincidence that those two came out the 
same day. 

Mr. Feinberg. All I can tell you. Congressman, is that there was 
no coordination and no communication in that regard. 
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Mr. Jordan. All right. Again, sort of picking up where Congress- 
man Bilbray was, in the big picture sense, are you troubled — you 
know, you think about car czar, pay czar, TARP program, energy 
czar, stimulus package, bailouts for the auto industry. As you look 
back — and you can probably guess where I come from — do you 
think we might have been a little better off if we had never started 
down this road in the first place? 

Mr. Feinberg. I am not going to second guess Congress; I have 
learned over the years that is a mistake. 

Mr. Jordan. The American people sure do and I sure do. 

Mr. Feinberg. I can only say. Congressman, as I have said it 
publicly, that my role is relatively very, very limited. It is these 
seven companies that are owned by the American people that I am 
focused on, and that is all I am focused on. 

Mr. Jordan. Let me ask you this, Mr. Feinberg, then. The slip- 
pery slope argument. Are you nervous — in light of comments by 
people like Senator Schumer, who has talked about expanding this 
to any publicly traded company — I guess I just look at this and I 
am thinking who would have thought, in the United States of 
America, we would have the Federal Government, the special mas- 
ter of executive compensation telling a private American citizen 
what they can make? 

Sometimes, if you step back and ask the fundamental question, 
I think you stop and think wow, this is amazing where we are at 
today in the United States of America, and that is a concern. And 
it is also a concern that, when you think about it, you know, we 
are a country of over 300 million people and we have this huge 
market. We are the largest economy in the world and now one per- 
son, one single person is deciding what people make. To me, that 
is a dangerous, dangerous place we are going. 

And then when you couple it with, again, what Senator Schumer 
has said, where this potentially can take us as a Nation, it is no 
wonder Americans are frightened, and, frankly, some Members of 
Congress are pretty scared too where we are headed. 

Mr. Feinberg. I have two answers to your concern. One, my job 
and my office and what I am doing was established by Congress 
in a Federal statute, accompanied by official Treasury regulations. 
I am serving under the law and I am obligated to serve under the 
law. 

Mr. Jordan. Mr. Feinberg, I understand that, and I get it, and 
I get the fact that these companies, these firms held out their 
money and took the taxpayer dollars. I get that. My question is 
does it trouble you, as the person who has that responsibility, 
where it could potentially lead and the implications of taking this 
step, when you already have Members of Congress, frankly, impor- 
tant Members, influential Members like Senator Schumer, talking 
about where it goes next? 

Mr. Feinberg. I am troubled, and I say so in my public state- 
ment. I am troubled at the notion that my role currently with these 
seven companies, I am troubled at the notion that it could be ex- 
panded. That is a mistake. 

Mr. Jordan. Well, it is important that you emphasize what you 
said earlier: it stops here. That is what scares people, and God 
bless you for saying it, but it is important that you stick to it. 
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Now, let me ask you one quick question; I have a couple seconds 
left. It seems to me that the administration has gone to great 
lengths to keep you. You met with the Treasury Secretary a couple 
times, you don’t meet with the Obama administration. So tell me 
about that, tell me the relationship you have with Treasury Sec- 
retary Geithner. 

Mr. Feinberg. I have an excellent relationship not only with the 
Secretary of the Treasury, I would like to think, but with other offi- 
cials at Treasury and at the Federal Reserve in terms of consulting 
with them concerning these decisions that I am making, sugges- 
tions that I am making. They have been extremely cooperative in 
offering their advice to me at my request. 

Ultimately, the decision is mine, but I have sought out a wide 
range of views — the academics that I mentioned earlier that are 
our consultants, individuals at Treasury, individuals at the Federal 
Reserve — in an effort to come up with a report that I think is bal- 
anced, that is fair, and, most importantly, complies with the stat- 
ute and the regulations. 

Mr. Jordan. Thank you. Madam Chair. 

Mrs. Maloney. Thank you. The gentleman’s time has expired. 

Dr. Chu. 

Ms. Chu. Thank you. Madam Chair. 

And thank you, Mr. Feinberg, for testifying before us today. I 
know you have the limited purview of these seven companies, but 
Goldman Sachs, JP Morgan Chase, and Morgan Stanley, of course, 
had substantial loans. They have paid it off since and they are no 
longer under executive pay restrictions. However, with their profits 
recovering from the Government bailouts, all three firms are ex- 
pected to make huge payments to their executives this year and, 
in fact, according to Attorney General Cuomo, Goldman earned 
$2.3 billion in 2008, yet paid out more than twice that amount, 
$4.8 billion, in bonuses. 

What authority would it take to stop such negligent and reckless 
behavior? What can we do to stop this? This is very upsetting to 
the American people, as you know. 

Mr. Feinberg. Well, that is a huge legitimate question, what au- 
thority. Historically, the authority has been the self-regulating 
marketplace. Now, to the extent that is supplemented by the Fed- 
eral Reserve, by the regulators like the SEC, the FDIC, that is a 
subject that Congress may want to revisit. 

I want to emphasize my reluctance to attempt in any way to 
broaden my jurisdiction beyond these seven companies where I am 
trying to collect money representing the taxpayers as a creditor. I 
am not saying it is not a legitimate concern, I am just saying that 
it is a subject that goes well beyond my jurisdiction, it seems to me. 

Ms. Chu. Well, there is one company, GMAC, which is under 
your jurisdiction, and it has already received $12.5 billion of TARP 
money. However, they are asking for a third bailout. How do you 
plan to ensure that the additional $5.6 billion that they are re- 
questing doesn’t go toward these unscrupulous compensation prac- 
tices? 

Mr. Feinberg. We are very vigilant in making sure that the com- 
pensation practices that we have articulated in this report are fair, 
are reasonable, and will be paid by GMAC to its employees as part 
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of this program. I am not sure where that extra requested funding 
will go, hut we want to make sure, under the law, that there are 
sufficient funds at GMAC to pay these officials, and we will make 
sure of that. 

Ms. Chu. And for them to control their compensation practices? 

Mr. Feinberg. They control their compensation practices subject 
to our rules and regulations, which we have mandatory jurisdic- 
tion, Congresswoman, to make sure that we are monitoring those 
compensation practices. 

Ms. Chu. Well, let’s talk about AIG. I know that you made some 
major exceptions to pay cuts for three senior AIG executives who 
had signed contracts for multi-million dollars bonuses prior to your 
appointment. You stated that you are reluctant to invalidate con- 
tracts prior to the enactment of this current law, but do you have 
the authority to override these contractual rights? What can be 
done about this situation? You have AIG employees who — well, let’s 
see, four employees made over $4 million, one employee made $10.5 
million. 

Mr. Feinberg. We have authority under the law to attempt to 
work with the company in renegotiating those contracts. We have 
been successful in almost every case, although that is the exception 
that you have referenced, three individuals at AIG. What we did 
with those three individuals at AIG, they had a contract, they in- 
sisted on honoring that contract, they had every right to insist on 
honoring that contract, and, therefore, under the law, I took those 
contracts into account in reducing their 2009 compensation. Beyond 
that, I had no authority to act, and I think that is what I did under 
those circumstances. 

Ms. Chu. OK, well, there are alarming findings that executive 
compensation is actually increasing, even though there is this out- 
rage by Americans. Now that you have had the experience with 
these seven companies, what would be your recommendation on a 
going forward basis? 

Mr. Feinberg. I think, going forward, we will continue, first, to 
implement the recommendations in our report that call for a reduc- 
tion in cash compensation of around 90 percent; a reduction in 
overall compensation of around 50 percent, cash plus stock. In ad- 
dition, I am hoping — and we have also reined in perks; we have 
also tied compensation to long-term performance; and I am hoping 
that our recommendations will be followed not only by these seven 
companies, which are required to follow them, but I am hoping that 
some of our recommendations will voluntarily be adopted by other 
companies seeking to improve their compensation practices. We 
shall see. 

Ms. Chu. Thank you. 

I yield back. 

Mrs. Maloney. The gentlelady’s time has expired. 

Mr. Cummings is recognized for 5 minutes, to be followed by Mr. 
Connolly. 

Mr. Cummings. Mr. Feinberg, I want to thank you for your testi- 
mony. I have listened to you very, very carefully and I do believe 
that you have done what you have been instructed to do, and I 
think you have done an outstanding job. 

Mr. Feinberg. Thank you. 



189 


Mr. Cummings. Let me just try to get down to where the rubber 
meets the road. You know, I think part of the reason why this is 
going on, why you are doing what you are doing and why the Con- 
gress asked you to do what you are doing is so that — and you have 
implied this in your testimony. Part of the reason is to try to get 
other companies to do this, beyond the seven. 

I know you have gotten maximum cooperation, I think you said, 
with AIG and I have had an opportunity to meet with the former 
head of AIG, Mr. Liddy, and to listen quite a bit to what he had 
to say, and I read the papers just like you do. I have absolutely 
no confidence, none, that the things that you are able to do — and 
it has nothing to do with you. There is a culture along Wall Street 
that will cause them to reduce salaries consistent with what you 
just said a minute ago. And you are a very bright and straight- 
forward person. What would cause them to even do it? Because my 
dealings with them is like we are on two different planets. I think 
when they talk about multi-million dollar bonuses, it is like shoe 
shine money to them. I am serious. 

And when I talked to Mr. Liddy about my constituents, who were 
being thrown out of their houses because of foreclosure, losing their 
savings, everything, and they still wanted to give money to the fi- 
nancial products division, and to seem to not even have a clue or 
not give a hoot about these folks, and at the same time handing 
out millions. I mean, I just can’t see how, with all your fine work, 
that is going to be turned around. I just don’t. I have been around 
a long time. 

No. 2, I was wondering what advice — do you have conversations 
with the President? Because, let me tell you, I believe that the 
American people — in order for all of the things that the President 
is trying to do to right this economic ship, if the American people 
aren’t there and if they feel like they are getting screwed every 
which way, and certainly it goes beyond these seven companies, so 
the question becomes, what do we see, what do you see? 

I mean, I know what you are hoping, but Mr. Barofsky said 
something the other day that really impressed me, when he was 
giving us a little talk about his report. He said that Secretary 
Geithner and others, whenever he comes before us, they listen. So 
here you are before us. You are the man with the seven companies. 
I am trying to figure out what will it take, if anything — this may 
be a culture that is impossible to turn around — to make these folks 
move in another direction. 

Mr. Feinberg. Congressman, you are asking a political science 
question about the gap, the gap between Wall Street and Main 
Street thinking on this subject. A, I can play whatever role I can 
play, hopefully, in impressing upon Wall Street generally the value 
of what is in this report. Whether or not Wall Street will pick up 
on any of this I do not know. 

Mr. Cummings. And give me your best argument. That is what 
I want to hear. You are talking to Wall Street and you say. Wall 
Street, we have a great rapport here. This is why you should do 
this. Your best argument. 

Mr. Feinberg. My best ar^ment would be to Wall Street that 
this is why you should do this, because if you don’t do this, there 
may be a time when Congress or others will rein in pay and will 
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limit your discretion and will limit your unilateral ability to deter- 
mine what to pay people. I mean, to the extent that these modest 
proposals — modest in the sense that they only apply to seven com- 
panies — to the extent that they are ignored in the private market- 
place, ignored, well, I mean, the question is will Congress, in its 
wisdom, sit by and allow compensation to go forward under the old 
regime and the old way of doing things. I don’t know. 

I have enough problems, as you have witnessed this morning, 
dealing with these seven companies, and suggesting that my role 
should definitely not go beyond these seven companies, to express 
a view on what global decisions should be made by Congress to try 
and rein in Wall Street. That is a subject beyond my jurisdiction 
and one that I wisely don’t want to get near because I don’t want 
to undercut my credibility and my effectiveness in terms of dealing 
with these seven companies. 

Mr. Cummings. Thank you very much, Mr. Chairman. 

Chairman Towns [presiding]. We might need another Master to 
do that. 

Congressman Connolly. 

Mr. Connolly. Thank you, Mr. Chairman. 

Mr. Feinberg, thank you for your willingness to serve. You know, 
in listening to some of the rhetoric about this subject on the other 
side of the aisle, one would think, if one knew nothing, that Con- 
gress and the Federal Government just have this irrational compul- 
sion to interfere in the private sector and arbitrarily set compensa- 
tion limits. Well, what is your understanding of why your job was 
created, Mr. Feinberg? 

Mr. Feinberg. My job was — it is clear. My job was created by 
Congress and the Treasury to establish compensation determina- 
tions designed with one primary objective in mind, to get the tax- 
payers’ money back. And that is the primary objective. Now, how 
we do that 

Mr. Connolly. Mr. Feinberg, I understand that, and thank you. 
But why? Did something go wrong? Why did we decide on these 
seven companies? 

Mr. Feinberg. These are the seven companies that were allowed, 
I guess, to survive on the back of the taxpayers’ willingness to con- 
tribute these funds. 

Mr. Connolly. Ah. So the private sector, the free market, in 
fact, had failed, is that correct? 

Mr. Feinberg. Correct. 

Mr. Connolly. Let’s take one of the seven companies you over- 
see, AIG. The largest corporate quarterly loss in American history 
was in the last quarter of last calendar year, and it was none other 
than AIG, is that correct? 

Mr. Feinberg. Correct. 

Mr. Connolly. And AIG has been the biggest recipient of bailout 
funds, is that correct? 

Mr. Feinberg. I think that is — ^yes, that is correct. 

Mr. Connolly. So it had the largest loss and the largest single 
taxpayer bailout in American history, is that correct? 

Mr. Feinberg. Correct. 
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Mr. Connolly. Does the public have any interest at all in want- 
ing to see some kind of rational compensation limits in a company 
it has bailed out, the biggest in its history? 

Mr. Feinberg. Insofar as the public’s view is reflected by the 
statute that I am working under, yes. 

Mr. Connolly. Does that seem a rational concern on our part to 
you? 

Mr. Feinberg. No. 

Mr. Connolly. You think it is not rational? 

Mr. Feinberg. I think it is, it is a rational response to the crisis, 
yes. 

Mr. Connolly. In protecting the public’s interest. 

Mr. Feinberg. Yes. 

Mr. Connolly. Thank you. 

Let me ask you this question. One of the four broad mandates 
that Congress gave you in creating the statute that created the 
special master was to review prior payments. When your office re- 
viewed prior payments to senior executives in AIG, what did you 
find? Because presumably you found something wrong in the fact 
that you have chosen to roll back some of that compensation. 

Mr. Feinberg. With most of the companies we found that, prior 
to the enactment of the law, there had been prior payments actu- 
ally made. There was nothing nefarious or illegal about it; those 
were contracts that were entered into prior to the enactment of the 
statute creating my office. 

What we did find, going forward under my tenure, we did find 
that there were pending payments that were obligated to be made 
under prior contracts, and we were able, through negotiation with 
the companies, in almost every respect except two or three cited 
earlier, to get those contracts voluntarily invalidated; and, instead, 
we rolled the amounts that were involved in those contracts into 
prospective performance-based stock. 

Mr. Connolly. Ah, performance-based. 

Mr. Feinberg. Yes. 

Mr. Connolly. When you looked at compensation, prior com- 
pensations, and in your report you are submitting today, looking 
forward, I assume that there is some rational basis for your coming 
up with the recommendations you came up with. For example, we 
have heard some rhetoric here today that would seem to suggest 
that the sky is the limit; we have no business even talking about 
limiting executive compensation, even in companies we have bailed 
out. And you agree that within some reason any limit is arbitrary. 

Mr. Feinberg. I think that is right. 

Mr. Connolly. But, would you not agree, however, if I said the 
CEO’s compensation in Company X ought to be 200 percent of 
Company X’s entire profit for the year, that would be an irrational 
compensation, would it not? 

Mr. Feinberg. I think it probably would. 

Mr. Connolly. So it is not entirely arbitrary. 

Mr. Feinberg. Oh, no. Our decisions weren’t arbitrary. Our deci- 
sions absolutely, I think, were based on reasonable evaluation of 
the data and the anecdotal information we received from the seven 
companies. I would defend my report as being not at all arbitrary, 
but very, very principled, very rational, and very reasonable. Now, 
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people may disagree, but I think it is clearly a reasonable and de- 
fensible report that was submitted to the Secretary. 

Mr. Connolly. And you used the words performance-based. 
Could you just elaborate on that? Because that is where we get into 
the rational or arbitrary here. It is tied to some kind of rational 
expectation of financial performance on the part of the company, is 
that correct? 

Mr. Feinberg. That is absolutely correct. We rejected out of 
hand the notion that regardless of company performance there 
should be guaranteed salaries, guaranteed bonuses, guaranteed 
commissions, guaranteed perks, guaranteed, guaranteed, guaran- 
teed. And what we said in our report, and what I recommended, 
is that the era of the compensation guarantee is over and, instead, 
other than small cash-based salaries, the remainder of the com- 
pensation package should be tied to performance; and not only tied 
to company performance, but tied to company performance over a 
period of time so that you cannot simply short the stock, sell it 
after a year, roll it over, you have to hold it for up to 4 years. 

And then we are hoping the long-term benefit of holding that 
stock will tie the officials’ compensation to the overall value of the 
company as reflected in the stock. In addition, one other point, we 
also offered up the notion of long-term incentive-based stock, in ad- 
dition to salary. But that stock cannot be redeemed, it cannot be 
sold until and unless the taxpayers get their money back. 

That is the formula we tried to use to correct what we thought 
in our report were the problems with executive compensation prac- 
tices in these seven companies. 

Mr. Connolly. I thank you. 

My time is up, Mr. Chairman. Thank you. 

Chairman TOWNS. Right. Thank you very much. 

I yield 1 minute to the gentleman 

Mr. Jordan. Oh, I appreciate the chairman yielding. 

I just want to make a point on my friend and colleague from Vir- 
ginia. They talked about the private sector failing. I think this is 
important to understand. The private sector didn’t fail; we had 
some institutions that had some major problems. But to argue that 
the private sector failed is just, in my judgment, fundamentally 
wrong. Institutions fail in the private sector every single day in 
this country and across the planet. That is part of capitalism. The 
problem is once we start down the road, that is when we get into 
all these questions and all these problems. 

Chairman TOWNS. Thank you very much. 

Let me just say this before I yield to the gentlewoman from New 
York. There is a lot of concern about these folks who failed going 
to another company. I am not sure that anybody would be too ex- 
cited about hiring people that fail. I don’t think you have to worry 
about that too much. One company in the ground and then you ex- 
pect to get big money to go to another one and do the same thing? 
So I don’t know that is a real concern. 

Mr. Feinberg. Well, we hear the argument all the time, and the 
argument goes — you expressed one view and the ranking minority 
member has expressed a view. There are a lot of vacancies. The 
question is those vacancies are now gone and whoever was going 
to leave would have left. I don’t know. We are trying to implement 
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the statute keeping in mind both of those positions. It is a bal- 
ancing act. 

Chairman TOWNS. You know, I think about Members of Con- 
gress. We think we are so great, but when we leave somebody 
takes our seat. They do real well. 

I yield now 5 minutes to the gentlewoman from New York. 

Mrs. Maloney. Thank you, Mr. Chairman. 

First, I would like to welcome Mr. Feinberg and mention his 
truly outstanding work as a special master for 9/11 during a very 
difficult period in our country. With a very difficult topic you did 
a very fine job. 

I would like to ask how we are faring internationally in terms 
of our compensation compared to foreign countries. We are in a 
global market now; we are competing with firms across the world. 
How does U.S. executive pay compare to, say, pay in Japan and in 
European countries? 

Mr. Feinberg. I can get you that data. Congresswoman. I can 
tell you that what I do know is that there has been a great deal 
of recent G-20 and other cooperation between Treasury and the 
Secretary and other countries in trying to come up with a common 
set of international standards governing compensation. How much 
American compensation varies from Japan or Germany or Italy, I 
don’t know, but I can certainly get you that data. 

Mrs. Maloney. I would like to know. I also have read that the 
United Kingdom adopted say on pay rules or a shareholder vote on 
executive pay. Are you aware of that and has that made any dif- 
ference in pay scale? Have you followed what has happened in the 
United Kingdom? 

Mr. Feinberg. Again, I think that is of recent vintage. I will, 
again, try and secure some information concerning the impact of 
that in the United Kingdom. 

Mrs. Maloney. The United Kingdom’s five largest banks have 
reportedly agreed to abide by the G-20 executive compensation 
rules. Have U.S. banks, likewise, agreed to accept these conditions, 
which include an independent compensation committee and 
clawbacks for poor performance? 

Mr. Feinberg. Not on my watch. I don’t know. I am limited to 
these seven companies. And, again, at the risk of disappointing 
you, I will get you answers to these questions. Congresswoman. 

Mrs. Maloney. Are you aware of any other legislative fixes or ac- 
tions that we should be taking in terms of tying executive pay more 
to performance? 

Mr. Feinberg. Well, that raises the whole question that I have 
discussed earlier about corporate governance and what Congress is 
considering, as I understand it, in both the House and the Senate 
concerning both corporate governance reforms in Federal legisla- 
tion and corporate regulatory reform. And both of those subjects 
certainly are part of the overall concern about total compensation, 
even though those two subjects aren’t directly part of my jurisdic- 
tion. 

Mrs. Maloney. OK, the law gives firms the right to appeal with- 
in 30 days of the compensation determination. Do you anticipate 
appeals, and, if so, how will they be conducted? 
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Mr. Feinberg. I haven’t received any appeals as yet. I am hope- 
ful there won’t he any appeals. If there are, under the law, we will 
certainly give due consideration to those appeals, but as of today. 
Congresswoman, we don’t have any appeals. 

Mrs. Maloney. The New York Times reported that Citigroup, as 
well as other banks, continue to offer grant guaranteed bonuses to 
employees. Does that violate the Treasury regulations? 

Mr. Feinberg. It all depends whether those employees that are 
getting those grants, allegedly in the New York Times, fall within 
my jurisdiction of 1 to 25 or 26 to 100. Citigroup and other compa- 
nies under my jurisdiction at least legally have the authority to act 
independently if they are not part of my mandatory jurisdiction. 
Now, I could, under the law, issue some advisory opinion if I knew 
more about such bonuses, and we will look into that. 

Mrs. Maloney. Do you have the authority to override contractual 
rights? 

Mr. Feinberg. No. If the contractual rights are found by my of- 
fice to be valid, legal, and binding, then we give due deference to 
the Constitution and the fact that the sanctity of contracts should 
be upheld. But, as I said earlier, we do have under the law two 
ways to deal with these old contracts that might be found to be 
valid: one, we can seek to renegotiate those contracts with the com- 
pany — we have been very successful in doing that — and getting the 
company to voluntarily yield on those contracts and roll it over into 
performance-based stock. Second, if a company refuses to volun- 
tarily modify the contract, we can take those contracts into account 
in establishing prospective compensation. So we do have some 
weapons at our disposal. 

Mrs. Maloney. Thank you. My time has expired. We have been 
called to a vote. Thank you again for your service to our Nation. 

Mr. Feinberg. Thank you again. And, Congresswoman, thank 
you for all your help on 9/11. You were a stalwart in convincing 
your constituents to come into the fund, and I will always be in 
your debt for that. Thank you. 

Mrs. Maloney. Thank you. 

Chairman Towns. Thank you very much. 

Let me thank you for your testimony. You were an outstanding 
witness, no question about it. We want to let you know we appre- 
ciate that, appreciate the work that you have done, and we really, 
really want to continue to stay in touch with you as we move for- 
ward, because, as I indicated earlier in my opening statement, the 
American people are angry; and, of course, you are helping to sort 
of calm them down. Thank you so much. 

Mr. Feinberg. Mr. Chairman, you and the ranking minority 
member need only call and I will be up here as soon as possible. 
Thank you all very much. 

Chairman TOWNS. Thank you very much. Thank you. 

Now, our second panel consists of two witnesses. Professor Black 
and Professor Roberts. As with the first panel, it is the committee’s 
policy that all witnesses are sworn in, so please stand and raise 
your right hands as I administer the oath. 

[Witnesses sworn.] 

Chairman Towns. Let the record reflect that the witnesses an- 
swered in the affirmative. 
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William K. Black is associate professor of economics and law at 
the University of Missouri, Kansas City, and author of the book, 
“The Best Way to Rob a Bank Is to Own One.” Of course, we wel- 
come you to the committee. 

Russell Roberts is professor of economics at George Mason Uni- 
versity and a research scholar at Stanford University, Hoover Insti- 
tution. Welcome. 

Your entire statement will be placed in the record and I would 
like to ask you if you would assume the time. The clock starts on 
green, then goes to yellow and then it turns red, so we would like 
for you to do it within 5 minutes. We might have to stop you be- 
cause of the fact we have votes on the floor but we want to get as 
far as we can before. 

Thank you very much. Why don’t we start with you, Mr. Roberts? 

STATEMENTS OF RUSSELL ROBERTS, PROFESSOR OF ECO- 
NOMICS, GEORGE MASON UNIVERSITY; AND WILLIAM K. 

BLACK, ASSOCIATE PROFESSOR OF ECONOMICS AND LAW, 

UNIVERSITY OF MISSOURI-KANSAS CITY 

STATEMENT OF RUSSELL ROBERTS 

Mr. Roberts. Thank you. Chairman Towns, Ranking Member 
Issa and distinguished members of the committee. 

Americans are angry about executive compensation. Rightfully 
so. The executives at General Motors and Chrysler do not deserve 
to make a lot of money. They made bad products that people did 
not want to buy. 

The executives on Wall Street do not deserve to make a lot of 
money. They were reckless, they borrowed huge sums to make bets 
that did not pay off and they wasted trillions of dollars of precious 
capital, funneling it into housing instead of health innovation, high 
mileage cars or a thousand investments more productive than more 
and bigger houses. 

Everyday folks who are out of work through no fault of their 
own, want to know why people who made bad decisions not only 
have a job but a big salary to go with it. No wonder they are angry 
at Wall Street, but if we keep getting angry at Wall Street, we will 
miss the real source of the problem. It is right here in Washington. 

We are what we do, not what we wish to be, not what we say 
we are, but what we do. What we do here in Washington is rescue 
large companies, large financial institutions and rich people from 
the consequences of their mistakes. When mistakes don’t cost you 
anything, you do more of them. 

When your teenager drives drunk and wrecks the car, you keep 
giving him a do-over, repairing the car and handing him back the 
keys, and he is going to keep driving drunk. Washington keeps giv- 
ing bad banks and Wall Street firms a do-over. Here are the keys, 
keep driving. The story always ends with a crash. 

Capitalism is a profit and loss system. The profits encourage 
risk-taking. The losses encourage prudence. Is it a surprise that 
when the government takes the losses instead of investors, that in- 
vesting gets less prudent. If you always bail out lenders, is it sur- 
prising that firms can borrow enormous amounts of money living 
on the edge of insolvency? 
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I am mad at Wall Street, but I am a lot madder at the people 
who gave them the keys to drive our economy off a cliff I am mad 
at the people who have taken hundreds of billions of dollars of tax- 
payer money and given it to some of the richest people in human 
history. I am mad at President Bush, President Obama, Secretary 
Paulson, Secretary Geithner and Chairman Bernanke, and I am 
mad at Congress. You helped risk-takers continue to expect that 
the rules that apply to the rest of us, don’t apply to the people with 
the right connections. You have saved the system, but it is not a 
system worth saving. It is not capitalism, it is crony capitalism. 

Using a special master for compensation to get our money back 
is too little, too late. Many people argue that because the govern- 
ment handed out the money, the government has a right to dictate 
how it is spent, but in a constitutional democracy like ours, it is 
not the government that has rights. We, the people, have rights. 
The Constitution exists to restrain government, not to empower it. 

Whether government has the right to limit pay is not the ques- 
tion. The question is whether it is a good idea for the government 
to have the power to set compensation. Despite our anger, the an- 
swer is no. 

Haye, the Nobel Laureate economist, said: “The curious task of 
economics is to demonstrate to men how little they really know 
about what they imagine they can design.” The special master 
imagines he can design compensation packages that “align incen- 
tives,” while “retaining key talent,” but it is impossible for any one 
person, no matter how wise, to anticipate the consequences of such 
decisions. Nor does he have any incentive to acquire that knowl- 
edge. He has no skin in the game. 

A single individual has been given enormous arbitrary power 
with insufficient accountability or transparency. This is not good 
for the rule of law, democracy or capitalism. By focusing on those 
who owe the government TARP money, the special master distracts 
us from other firms that benefited from government rescue such as 
Goldman Sachs and JP Morgan Chase. 

The comfort we receive from seeing compensation reduced dis- 
tracts us from the policies that created the problem in the first 
place, the rescue of Wall Street from its own recklessness. It is a 
charade of political window dressing to make crony capitalism look 
respectable. 

I want my country back. Let us get the government out of the 
auto business, out of the banking business, and out of the com- 
pensation design business. We need explicit timetables to dis- 
engage from government ownership, including a plan for how the 
Federal Reserve will draw down its balance sheet. Most of all, we 
need to stop trying to imagine we can design housing markets, 
mortgage markets and financial markets and compensation. 

I want my country back. I want a country where responsibility 
still means something, where rich and poor. Main Street and Wall 
Street live by the same rules. We don’t need a special master to 
level the playing field; we just need to take the crony out of crony 
capitalism so we can get back to the real thing. 

Thank you very much. 

[The prepared statement of Mr. Roberts follows:] 
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Chairman Towns, Ranking Member Issa, and Distinguished Members of the Committee: 
Americans are angry about executive compensation. 

Rightfully so. 

The executives at General Motors and Chrysler don’t deserve to make a lot of money. 
They made bad products that people didn’t want to buy. 

The executives on Wall Street don’t deserve to make a lot of money. They were reckless 
with other people’s money. They made bad bets that didn’t pay off. And they wasted 
trillions of dollars of precious capital, funneling it into housing instead of health 
innovation or high mileage cars or a thousand investments more valuable than bigger 
houses. 

Everyday folks who are out of work through no fault of their own want to know why 
people who made bad decisions not only have a job but a big salary to go with it. 

No wonder they’re angry at Wall Street, 

But if we keep getting angry at Wall Street, we’ll miss the real source of the problem. It’s 
right here. In Washington. 

We are what we do. Not what we wish to be. Not what we say we are. But what we do. 
And what we do here in Washington is rescue big companies and rich people from the 
consequences of their mistakes. When mistakes don’t cost you anything, you do more of 
them. 

When your teenager drives drunk and wrecks the car, and you keep give him a do-over — 
repairing the car and handing him back the keys — he’s going to keep driving drunk. 
Washington keeps giving the bad banks and Wall Street firms a do-over. Here are the 
keys. Keep driving. The story always ends with a crash. 

Capitalism is a profit and loss system. The profits encourage risk-taking. The losses 
encourage prudence. Is it a surprise that when the government takes the losses, instead of 
the investors, that investing gets less prudent? If you always bail out lenders, is it 
surprising that firms can borrow enormous amounts of money living on the edge of 
insolvency? 

I’m mad at Wall Street. But I’m a lot madder at the people who gave them the keys to 
drive our economy off the cliff I’m mad at the people who have taken hundreds of 
billions of taxpayer money and given it to some of the richest people in human history. 
I’m mad at Bush and Obama and Paulson and Geithner and Beraanake. And I’m mad at 
Congress. You made sure that risk-takers continue to expect that the rules that apply to 
the rest of us don’t apply to people with the right connections. 


http://www.mcrcatus.org/ 
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You have saved the system, but it’s not a system worth saving. It’s not capitalism but 
crony capitalism. 

Using a Special Master for Compensation to get our money back is too little, too late. 

Many people argue that because the government handed out the money, the government 
has a right to dictate how it is spent. It’s a reasonable thought in personal relations. If I 
offer you money, I have a right to attach strings to my generosity. But in a constitutional 
democracy like ours, it is not the government that has rights. We, the people, have rights. 
The Constitution exists to restrain government, not to empower it. 

Whether government has the right or not isn’t the question. The question is whether we 
want government to have the power to set compensation. Despite our anger, the answer is 
no. 

F. A. Hayek, the Nobel Laureate economist, said: “The curious task of economics is to 
demonstrate to men how little they really know about what they imagine they can 
design.” 

The Special Master imagines he can design compensation packages that “align 
incentives” while “retaining key talent.” 

But it is impossible for any one person — no matter how wise — to anticipate the 
consequences of such decisions. Certainly the Special Master does not possess that 
knowledge. 

Nor does he have any incentive to acquire that knowledge. He has no skin in the game. 

Worse, a single individual has been given enormous arbitrary power. He threatens to 
expand that power. This is not good for the rule of law, democracy or capitalism. 

By focusing on those who owe the government TARP money, the Special Master 
distracts from the other firms that benefited from government rescue — Goldman Sachs 
and JP Morgan Chase and others. 

The comfort we receive from seeing compensation reduced distracts us from the policies 
that created the problem in the first place — ^thc rescue of Wall Street from its own 
recklessness. 

It is a charade of political window dressing to make crony capitalism look respectable. 

I want my country back. 

Let’s get the government out of the auto business, out of the banking business and out of 
the compensation design business. We need explicit timetables to disengage from 
government ownership including a plan for how the Federal Reserve will draw down its 
balance sheet. Most of all, we need to stop trying to imagine we can design housing 
markets and mortgage markets and financial markets and compensation. 


- 3 - 
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1 want my country back. 

I want a country where responsibility still means something. Where rich and poor, Main 
Street and Wall Street live by the same rules. We don’t need a Special Master to level the 
playing field. We just need to take the crony out of crony capitalism so we can get back 
to the real thing. 
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Chairman TOWNS. Thank you very much. 

Professor Black. 

STATEMENT OF WILLIAM K. BLACK 

Mr. Black. I join Russ in thanking you all for having us and 
making this opportunity. I would certainly agree with him strongly 
that what we have is crony capitalism, but it isn’t crony capitalism 
that occurs simply because of bail-out. That is critical to under- 
stand. The same process occurred when creditors were wiped out, 
when subordinated debt holders were wiped out, when sharehold- 
ers were wiped out, it happened when there were absolutely no 
bail-outs, Enron and WorldCom. All of these circumstances, it was 
the same mechanism, executive compensation that drove those 
frauds. It is what is produced, the crony capitalism. 

You can stop the bail-outs, and I think you should, but you are 
still going to have this problem unless you deal with pay. You have 
to deal with not simply executive compensation, you have to deal 
with compensation more broadly. Look what happened. 

In the savings and loans crisis, there was an exhaustive inves- 
tigation of what happened. The National Commission found that in 
the typical, large failure, fraud was invariably present and that the 
means of the fraud was accounting fraud and that the way you con- 
vert the firm assets to the benefit of the CEO is through modern 
compensation mechanisms. You saw that in abundance with Enron 
and WorldCom, the use of the rank and yank system to incent peo- 
ple to commit frauds. 

In other words, we have known for at least 35 years how to do 
incentives. It came, not from government, but from a very conserv- 
ative libertarian, Michael Jensen who said, “We’re doing it all 
wrong, we need to change compensation. We need to go to much 
more aggressive performance-based pay,” and he set out how you 
should do it. 

What did Mr. Feinberg just report? That 35 years later, even 
after these disastrous failures, they could not get it right, that they 
designed systems and tried to run it past him which obviously fur- 
ther misaligned the interests of shareholders from those of the 
managers. 

We need to stop that system. That is the system that has caused 
this crisis. Why did loan brokers bring in bad loans, consistently? 
Because they were put on incentive systems based solely on volume 
and not on quality. Why did appraisers get inflated? It is because 
compensation created a Gresham’s dynamic in which bad ethics 
drove good ethics out of the marketplace. There are really good 
quantitative numbers on this. 

Chairman Towns. Professor Black, we are going to have to inter- 
rupt you. We have to run to vote and we will be back 10 minutes 
after the last vote. 

[Recess.] 

Chairman TOWNS. Let me apologize. Professor Black. We thought 
we would be able to get your testimony finished, but we ran out 
of time. You have to vote around here and if you don’t vote, you 
constituents will talk about it. We talk about anger, that is the 
same kind of anger we get with this compensation, if you don’t 
vote, so we had to run over to make the vote. 
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If you will continue, please? 

Mr. Black. To resume, the critical thing to understand about ac- 
counting control fraud in connection with executive compensation 
is that it is a sure thing. It is a very simple formula for how you 
optimize. You grow really rapidly, you make very, very bad loans, 
you have extreme leverage and you put in minimal loss reserves. 

If you do those four things, you will produce, not just profits, but 
record profits. Then you can use seemingly normal, corporate mech- 
anisms of compensation to convert firm assets to your benefit as 
the CEO. It is the perfect crime, if you do it without giving orders 
to engage in the accounting fraud. You can give that order through 
modern executive compensation. 

I cannot send a memo at Fannie Mae that says to 10,000 employ- 
ees, we want to commit accounting fraud, but I can do the same 
thing with my compensation system. All I have to do is extend it, 
not just to the top 100, these modern compensation systems go 
much farther down in the organization, and you will get, as a rel- 
atively junior officer, an incredible increase in your income, and as 
a more senior officer, even more. All you have to do is fudge the 
numbers. Then all I have to do as the CEO is not care and pay you 
a maximum bonus based on those fudged numbers. 

The degree of this fudging is extraordinary. IndyMac losses on 
Alt A, liars loans, are running roughly 80 percent it appears. OTS, 
the Office of Thrift Supervision, reports overall, Alt A loans are 
causing losses of 55 percent. Those are staggering numbers. The 
FBI has publicly testified that it would be irresponsible to discuss 
the current crisis without discussing the role of fraud in it. 

So, no, compensation isn’t what directly causes the largest losses. 
Compensation, incents you to make deliberately bad loans to grow 
very rapidly to produce financial bubbles. That produces cata- 
strophic losses and that is the system we have right now. 

I don’t know where I am in terms of time. I think I have prob- 
ably done 5 minutes and I will stop. I know the day is not young. 

[The prepared statement of Mr. Black follows:] 



203 


The Disastrous Unexpected Consequences of Private Compensation Reforms 

TESTIMONY 


of 


William K. Black 

Associate Professor of Economics and Law 
University of Missouri-Kansas City 

House Committee on Oversight and Government Reform 
Hearing: “Executive Compensation: How Much is Too Much?” 
October 28, 2009 1 1 ;00 a.m. 

2514 Rayburn House Office Building 


William Black is a professor with dual appointments in economics and law at the 
University of Missouri-Kansas City. He is also a white-collar criminologist and a former 
senior financial regulator.' He was the staff leader of the reregulation of the savings & 
loan industry in 2004-07. He developed the concept of “control fraud” - in which those 
that control seemingly legitimate entities use them as “weapons” of fraud. He has served 
as the deputy staff director of the national commission that investigated the causes of the 
S&L debacle, as a consultant for the World Bank on anti-corruption efforts, and as an 
expert witness for the government in its enforcement action against Fannie Mae’s former 
senior leaders. 

Dr. Akerlof described Dr. Black’s book about control fraud (The Best Way to Rob a Bank 
is to Own One) as “a classic.” Paul Volcker and Representatives Leach and Levitas also 
praised it. Bill Black has also taught at the LBJ School of Public Affairs at the University 
of Texas at Austin and at Santa Clara University. He is co-authoring a new book on the 
ongoing crisis with Professors Galbraith and Auerbach of the LBJ School of Public 
Affairs. 


' His regulatory career is profiled in Chapter 2 of Professor Riccucci's book Unsung Heroes (Georgetown U. 
Press: 1995), Chapter 4 (“The Consummate Professional: Creating Leadership”) of Professor Bowman, et al’s 
book The Professional Edge (M.E. Sharpe 2004), and Joseph M. Tonon’s article: “The Costs of Speaking 
Truth to Power: How Professionalism Facilitates Credible Communication” Journal of Public 
Administration Research and Theory 2008 1 8(2):275-295. 



204 


Chairman Towns, Ranking Member Issa, and Distinguished Members of the Committee: 

Here are my main points: 

• This erisis, like prior erises, is primarily a story of accounting “control fraud” 

• Accounting control fraud produces guaranteed, record (fictional) profits 

• When it is epidemic it hyper-inflates financial bubbles and leads to crisis 

• The FBI began warning publicly about mortgage fraud “epidemic” in September 
2004 and later added that 80% of the losses were caused when lender personnel 
were involved - yet nothing was done against the control frauds 

• Executive compensation is central to why we have recurrent, intensifying crises: 
it creates perverse incentives for accounting control fraud and it creates a perfect 
crime - if you create perfect crimes you will cause disaster. Average CFO’s 
tenure is three years. 

• Executive compensation combined with accounting control fraud doesn’t simply 
defeat “private mtu^ket discipline” - it renders it perverse; it aids the fraud 

• This creates a Gresham’s dynamic in which bad ethics drives out good ethics 

• Only government, through regulation and prosecution, can prevent such perfect 
crimes. The issue isn’t regulation v. markets. The rule of law is essential to make 
markets function properly. Right now, the markets are too often “spontaneously 
generating” fraud networks. This is the consequence of deregulation and 
desupervision. Sometimes that consequence is unintended. 

• Deregulation, non-regulation, and desupervision of financial sectors are all 
equivalent to decriminalizing accounting control fraud - without effective 
regulators the Department of Justice cannot succeed 

• The compensation problem is far broader than the compensation of senior 
executives and the compensation of executives at entities that received TARP aid 

• “Too big to fail” enshrines systemically dangerous institutions (SDIs) and 
exacerbates these perverse incentives, but ending bailouts would not restore 
effeetive private market discipline 

• The refusal of elite business officials to take responsibility for their often criminal 
actions, the constant effort to blame it all on “the government,” is not simply 
fallaeious - it turns CEOs into infants 

• We, the citizens, need to go on strike. The CEOs that caused this crisis are not 
“Atlas” - holding up the world for us. We, the U.S. citizens, held up the world 
for them when their frauds caused the world to come crashing down. If they were 
to go on strike the world would be a far better place. They are the parasites. As 
Professor Roberts has said, they have used the disaster they created and their 
political power to turn the U.S. into “crony capitalism.” So, we, the productive 
and honest class must go on strike. Not one more penny should go to bail out 
failed firms or their creditors unless there is a clear legal obligation to do so (the 
FDIC, of course, will pay its obligations). Let us investigate and prosecute the 
control frauds and recover compensation gained through accounting fraud. No 
more bonuses for any lender that takes advantage of the accounting gimmicks the 
bankers demanded to hide their losses - thereby inflating their “profits” and 
compensation. No more bonuses for firms that continue the “don’t ask; don’t tell” 
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underwriting system that did so much to cause this crisis and continues to make it 
harder to prosecute the frauds. 


Americans are not nearly as angry as they should be about executive compensation. If 
they knew more, they would be angrier. The current crisis is only the latest in a series of 
intensifying crises brought on by epidemics of “control fraud.” “Control fraud” is a 
white-collar criminology theory that explains frauds in which those that control a 
seemingly legitimate entity use it as a “weapon.” In the financial sphere, accounting is 
the “weapon of choice.” Accounting control frauds’ ability to create record (fictional) 
profits means that compensation is a major driver of fraud epidemics and executive 
compensation is the primary means by which control frauds convert a firm’s assets to 
their own personal benefit - while minimizing the risk of prosecution. 

The National Commission on Financial Institution Reform Recovery and Enforcement 
(NCFIRRE) (1993), documented the distinctive pattern of business practices that 
lenders typically employ to optimize accounting control fraud. 

The typical large [S&L] failure was a stockholder-owned, state-chartered 
institution in Texas or California where regulation and supervision were most 
lax.... [It] had grown at an extremely rapid rate, achieving high concentrations 
of assets in risky ventures. . . . [EJvery accounting trick available was used to 
make the institution look profitable, safe, and solvent. Evidence of fraud was 
invariably present as was the ability of the operators to “milk” the organization 
through high dividends and salaries, bonuses, perks and other means 
(NCFIRRE 1993: 3-4). 

Enron, WorldCom and their ilk provided the second recent U.S. epidemic of accounting 
control fraud. The FBI began warning against the latest epidemic - mortgage fraud - in 
its congressional testimony in September 2004. The FBI has also emphasized that 80% 
of the losses from mortgage fraud occur when lender personnel are involved in the fraud. 

Unfortunately, unlike the relatively prompt and properly focused FBI investigations 
during the S&L debacle, criminal investigations of the major nonprime lenders did not 
begin during the current crisis until the secondary market in nonprime mortgage paper 
collapsed in March 2007. The FBI has found: 

Many of these bankrupt subprime lenders manipulated their reported loan 
portfolio risks and used various accounting schemes to inflate their financial 
reports (FBI Report FY07). 

[It] would be irresponsible to neglect mortgage fraud's impact on the U.S. housing 
and financial markets (FBI testimony 2009). 


3 



206 


Each of these control fraud epidemics emEtnated from the private sector, particularly from 
elite lenders and investors. They were made possible because ineffective regulation, 
perverse “private market discipline,” and modem compensation optimized a 
“criminogenic environment” in which strong, perverse incentives encouraged accounting 
fraud. It is essential that executive compensation and “private market discipline” be fixed 
before they cause another crisis. Effective regulation is the only means to do this. 

The recipe for optimizing accounting control fraud 

The formula for a lender optimizing accounting control fraud has four parts: 

1 . Grow extremely rapidly (Ponzi-like) 

2. Lend to the uncreditworthy 

3. Extreme leverage 

4. Grossly inadequate loss reserves 

The central fact that must be understood is that this formula produces nearly 
immediate, extraordinary, and guaranteed short-term “profits.” The formula is simple 
accounting mathematics. Accounting fraud is a sure thing - not a “risk” as we think of 
that term in finance (Akerlof & Romer 1993; Black 2005). Accounting frauds rarely 
engage in fraud for the purpose of slightly increasing reported profits. They typically 
engage in fraud to report exceptional profits. 

The reason that extreme growth optimizes accounting fraud is obvious, but the concept 
that deliberately making uncreditworthy loans optimizes short-term accounting profits 
is counter-intuitive. The first two ingredients in the accounting fraud formula are 
related. Lenders in a mature market such as home mortgages cannot simply decide to 
grow rapidly by making good loans. Lenders can grow rapidly by making good loans 
through two means. They can acquire competitors (a strategy that inherently cannot be 
followed by a very large number of lenders) or they can drop their yields and seek to 
compete on the basis of price (i.e., their mortgage interest rate in this context). Their 
competitors are almost certain to match any reduction in mortgage interest rates, so the 
latter strategy generally fails to provide substantial growth while the lower price leads 
to reduced “profif ’ margins. 

Lending to the uncreditworthy, however, allows exceptional growth and allows one to 
charge a higher interest rate. The combination maximizes accounting income. As James 
Pierce, Executive Director of the National Commission on Financial Institution Reform, 
Recovery and Enforcement (NCFIRRE) explained: 

Accounting abuses also provided the ultimate perverse incentive: it paid to seek 
out bad loans because only those who had no intention of repaying would be 
willing to offer the high loan fees and interest required for the best looting. It was 
rational for operators to drive their institutions ever deeper into insolvency as they 
looted them. (1994: 10-11; see also Akerlof & Romer 1993; Black 1993; Black, 
Calavita & Pontell 1995; Black 2005) 
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In order to make bad loans a practice, a control fraud must gut its underwriting and 
internal and external controls. Under conventional (failed) economic theory this 
should be impossible for the existing bad loans would be obvious to any creditor or 
purchaser of the bad loans. In the ongoing crisis, the answer to this problem was the 
financial equivalent of “don’t ask; don’t tell.” 

Any request for loan level tapes is TOTALLY UNREASONABLE!!! Most 
investors don't have it and can't provide it. [W]e MUST produce a credit estimate. 
It is your responsibility to provide those credit estimates and your responsibility to 
devise some method for doing so. [S&P ’01] 

The context is that a professional credit rater at Standard & Poors has asked for access 
the nonprime mortgage loan files backing an exotic derivative so that he can review a 
sample of them to evaluate credit risk. One cannot evaluate fraud risk, the most 
serious credit risk, without reviewing a sample of the loan files, so the request should 
be routinely granted. His supervisor’s answer, shown above (the punctuation is from 
the original), is facially insane. Note that the supervisor makes multiple revealing 
statements. In addition to the obvious - 1 don’t care how you do it, find a way to rate it 
favorably so we can get our (premium) fee - he notes that the “investors” typically do 
not have the loan files. The investors were the entities, generally investment banks, 
purchasing the underlying nonprime loans and pooling them to back structured 
financial derivatives, primarily collateralized debt obligations (CDOs). If the 
investment banks don’t have the loan files then it is extremely likely that they did not 
review a sample of the loan files before they purchased the mortgages. The entities 
that purchase interests in the CDOs from these investment banks obviously cannot 
conduct due diligence either before they purchase. This entire industry, supposedly 
composed of experts in evaluating risk, religiously avoided reviewing the primary risk 
- even during a massive bubble and even after the FBI’s warning of an epidemic of 
mortgage fraud. 

Fitch, the smallest of the big three rating agencies, finally reviewed a small sample of 
the underlying nonprime loans in November 1007. The date that they released their 
study is important, for it came after the collapse of the entire secondary nonprime 
market. In other words, they wouldn’t lose any business because new CDOs were not 
being created and rated. Fitch’s twin findings were: 

The result of the [Fitch loan file] analysis was disconcerting... as there was the 
appearance of fraud or misrepresentation in almost every file. 

[T]he files indicated that fraud was not only present, but, in most cases, could 
have been identified with adequate underwriting ...prior to the loan funding. 

[Fitch 11.07] 

Note that Fitch did not find these frauds through a field investigation. It simply did a file 
review and reported on frauds so crude that they were obvious from the files. 
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When competitors mimic this optimization strategy the net effect of this competition 
further optimizes accounting fraud. This perverse competitive effect is also counter- 
intuitive. As more firms emulated the initial accounting control frauds strategy of 
making subprime and “liar’s loans” to buyers that could not repay the loans the 
competition among the lenders reduced non-prime mortgage interest rates. That effect, 
of course, reduced their accounting profits. (“Alt A” loans were, falsely, represented 
by their issuers as equivalent in risk to (extremely low risk) “prime” loans. They were 
made without verifying the borrower’s most important representations. In the trade, 
they were known as “liar’s loans” because failing to verify such information 
maximizes “adverse selection” and leads to pervasive deceit.) The dominant effects of 
rapidly expanding nonprime lending, however, were to massively expand growth and 
to extend and hyper-inflate the housing bubble. The net effect of increased 
competition among non-prime lenders was to substantially increase short-term 
“profits.” 

The greater a firm’s leverage (debt to equity ratio), the greater its return on equity, the 
more likely its stock to increase in value, and the larger the executive compensation. If 
the lender were to place the loss reserves appropriate to lending (and required by 
generally accepted accounting principles (GAAP)) primarily to the borrowers least likely 
to repay the loans its “profits” would disappear and it would report that it was insolvent 
and unprofitable. The executives would not be paid any bonuses and their stock options 
and shares would be worthless. It would also make it impossible to sell their non-prime 
mortgages to others. Accounting control frauds therefore do not comply with GAAP and 
record proper loss reserves. This optimizes their short-term “profits” but constitutes 
securities fraud if they are publicly traded. 

Optimizing the Ability to Make Bad Loans 

The glaring difficulty with a lender adopting a strategy of deliberately making an 
enormous number of bad loans is that an honest lender’s entire institutional structure 
and culture is designed to prevent bad loans. Large lenders, and bubbles are inherently 
the product of the actions of large lenders, have multiple layers of internal and external 
controls that are typically extremely effective in preventing bad home mortgage loans. 
Losses on prime home mortgage loans are generally well under one percent. 

The internal controls at large lenders are supposed to include the loan officer, the loan 
officer’s supervisor, loan underwriters, internal appraisers, the credit committee, the 
senior risk manager, the internal auditor, the audit committee, the chief operations 
officer (COO), CFO and CEO, the asset/liability committee, and the board of directors. 
The external controls include the outside auditor, rating agencies, and appraisers. A 
large lender will have roughly a dozen overlapping controls that are supposed to stop 
any practice that leads to significant numbers of preventable bad loans. 
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Each of these control layers must fail - contemporaneously - to permit an overall 
strategy of making tens of thousands of bad loans. The odds against each of these 
controls failing contemporaneously and independently due to random events are 
miniscule. The odds that the controls will all fail independently and the failures will 
continue for five years without being restored are essentially zero. 

Lenders that engage in accounting control fraud need to end normal, prudent 
underwriting and to pervert multiple layers of “controls” into non-controls that will (1) 
endorse a lending strategy of making bad loans, (2) fail to book loss reserves that will 
cover the resultant losses, (3) produce and “bless” fraudulent accounting statements 
that purport to show that making bad loans is exceptionally profitable, and (4) pay 
extraordinary bonuses premised on the fraudulent profits. It is impossible to produce 
and maintain such a pervasively fraudulent firm (and suborn the external controls) 
without the active support of the senior officers controlling the firm (Black, Calavita & 
Ponetell 1995; Calavita, Pontell & Tillman 1997; Black 2002). 

Creating a Corrupt "Tone at the Top" Suborns Internal Controls 

A large firm obviously cannot send a memorandum or email message to a thousand 
employees instructing them to commit accounting fraud. The firm can, however, send 
the same message without any risk of criminal prosecution through its compensation 
system. 

Modem executive compensation systems suborn internal controls. (Control frauds do 
not "defeat" controls — they turn them into oxymoronic allies.) The Business 
Roundtable is made up of the nation’s 100 largest firms. In response to the series of 
accounting control fraud failures (e.g., Enron and WorldCom) in 2001 and 2002, the 
Roundtable chose Franklin Raines, then Fannie Mae's CEO, as its spokesman to 
explain why that epidemic of fraud had occurred. In a Business Week interview he was 
asked: 


[Businessweek:] We've had a terrible scandal on Wall Street. What 
is your view? 

[Raines:] Investment brmking is a business that's so denominated in 
dollars that the temptations are great, so you have to have very strong 
rules. My experience is where there is a one-to-one relation between if I 
do X, money will hit my pocket, you tend to see people doing X a lot. 
You've got to be very careful about that. Don't just say: "If you hit this 
revenue number, your bonus is going to be this." It sets up an incentive 
that's overwhelming. You wave enough money in front of people, and 
good people will do bad things. 


7 



210 


Unfortunately, Raines' insights stemmed from his implementation of just such a 
system.2 Raines knew that the unit that should have been most resistant to this 
"overwhelming" financial incentive, Fannie Mae's Internal Audit department, had 


^ Raines’ observation about the perverse impact of such compensation systems has been confirmed by 
statistical tests. As Bebchuk & Fried, the leading experts on compensation systems, observed in their study 
of Fannie Mae’s compensation system: 

As we noted at the outset, we do not know whether Raines and Floward were in any way 
influenced by the incentives to inflate earnings created by their compensation packages. There is a 
growing body of evidence, however, that in the aggregate, the structure of executive pay affects 
the incentive to inflate earnings.'” For example, pay arrangements that enable executives to time 
the unwinding of equity incentives have been correlated with attempts to increase short-term stock 
prices by inflating earnings. Thus, the problem of rewards for short-term results is of general 
concern. 

n. 10 See, e.g., Scott L. Summers & John T. Sweeney, Fraudulently Misstated Financial 
Statements and Insider Trading; An Empirical Analysis, 73 Accl. Rev. 131 (1998). For further 
discussion of this problem, see [Lucian Bebchuk & Jesse Fried, Pay fVilhoul Performance: The 
Unfulfilled Promise of Executive Compensation (2004):) at 183-85. 

Executive Compensation at Fannie Mae: A Case Study of Perverse Incentives, Nonperformance Pay, 
and Camouflage. Lucian A. Bebchuk and Jesse M. Fried. Journal of Corporation Law, 2005, Vol. 30, pp. 
807-822 (at p. 811). 

Even scholars opposed to many aspects of financial regulation have noted the endemic nature of these 
perverse incentives and their close ties to accounting and securities fraud. Markham, Jerry W. Regulating 
Excessive Executive Compensation - Why Bother? (available on SSRN: See, e.g., pp. 20-21). The 
depth of consensus on this issue is shown by the strong concurrence of the intellectual father of executive 
bonus systems, Michael Jensen, who has concluded that (as implemented) they have caused pervasive 
perverse incentives and led to endemic accounting and securities fraud. Jensen concludes: 

• When managers make any decisions other than those that maximize value in order to affect 
reporting to the capital markets they are lying 

• And for too long we in finance have implicitly condoned or even collaborated in this lying. 
Specifically 1 am referring to “managing earnings”, “income smoothing”, etc. 

• When we use terms other than lying to describe earnings management behavior we inadvertently 
encourage the sacrifice of integrity in corporations and in board rooms and elsewhere 

Recent Evidence from Survey of 401 CFO’s Reveals Fundamental tack of Integrity 

• Graham, Harvey & Rajgopal survey (“Economic Implications of Corp. Fin. Reporting” 
httD://ssm.com/abstract=491 627 1 of 401 CFOs find: 

• 78% of surveyed executives willing to knowingly sacrifice value to smooth earnings 

• Recent scandals have made CFOs less willing to use accounting manipulations to manage 
earnings, but 

• Perfectly willing to change the real operating decisions of the firm to destroy long run value to 
support short run earnings targets 

Jensen, Michael. Putting Integrity Into Finance Theory and Practice: A Positive Approach (June 9, 
2007) (available on SSRN). 
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succumbed to it. Mr. Rajappa, its head, instructed his internal auditors in a formal 
address in 2000 (and provided the text to Raines, who praised it); 

By now every one of you must have 6.46 [the earnings per share bonus 
target] branded in your brains. You must be able to say it in your sleep, 
you must be able to recite it forwards and backwards, you must have a 
raging fire in your belly that bums away all doubts, you must live, 
breath and dream 6.46, you rtiust be obsessed on 6.46. ... After all, 
thanks to Frank [Raines], we all have a lot of money riding on it.... We 
must do this with a fiery determination, not on some days, not on most 
days but day in and day out, give it your best, not 50%, not 75%, not 
100%, but 150%. Remember, Frank has given us an opportunity to earn 
not just our salaries, benefits, raises, ESPP, but substantially over and 
above if we make 6.46. So it is our moral obligation to give well above 
our 100% and if we do this, we would have made tangible contributions 
to Frank's goals [emphasis in original]. 

Internal audit is the "anti-canary" in the corporate "mines"; by the time it is suborned 
every other unit is corrupted. 

The CEO does not have to order, or be aware of, the specific frauds - some employees 
will do whatever is needed to "earn" their top bonus. The CEO simply communicates - 
by paying large bonuses based on fictional profits - that he does not care how they 
meet the target. This can create a perfect crime for it gives the CEO ideal deniability. 
The most common example of this in the housing crisis was the nearly universal 
practice among nonprime lenders of paying loan officers bonuses on the basis of loan 
volume irrespective of loan quality. As their peers see that the worst loan officers who 
make the worst loans maximize their bonuses (and that the “controls” approve even 
horrific loans), many of them will mimic the worst loan officers’ practices. The most 
moral loan officers leave. This is one example of a Gresham’s dynamic in which bad 
ethics drive good ethics out of the marketplace. 

By paying large bonuses if extreme “profits” are obtained even to junior officers the 
CEO also minimizes the risk of whistleblowers. Whistleblowers are the most common 
means by which authorities learn of these elite frauds. They pose a special risk to the 
senior officers miming an accounting fraud because they can place the officers on 
notice of the firm’s fraudulent accounting practices by communicating the frauds to the 
officers. Ignoring the fraudulent practices, or covering them up, can establish the 
senior officers’ knowledge of the frauds and their intent to permit or assist the fraud. 
Even if the whistleblower communicates the fraud only to junior officers they may 
inform the senior managers or the internal or external auditors in the belief that it 
reduces their risk of prosecution. Some potential whistleblowers may be discouraged 
from blowing the whistle because they will lose their bonus. More, however, are likely 
to be discouraged from blowing the whistle if scores of their friends and peers will lose 
their bonuses and cease to be their friends. 
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When the CEO leads the fraud and uses executive eompensation to suborn internal 
“controls” he and his subordinate offieers can also use the power to hire, fire, reward, 
and discipline to break any resistance to making bad loans. The best employees will 
reject bad loans - and be criticized and overruled by their superiors. If they persist in 
rejecting bad loans they can be disciplined or fired - and their vacant cubical will serve 
as a warning to their peers. It is less grisly than the King placing his enemy’s head on 
a pike, but probably more effective in deterring undesired (desirable) behavior. 

Using Compensation to Suborn External Controls 

Accounting control frauds optimize their frauds not by “defeating” external controls, 
but rather by suborning them and turning them into their most valuable allies. U.S. 
accounting control frauds typically retain top tier audit firms precisely because these 
firms’ reputation is so valuable in assisting their frauds. The value of a top tier audit 
firm “blessing” fraudulent financial statements is obvious. The blessing helps the 
control fraud deceive creditors, investors, and regulators. It also makes it difficult to 
prosecute the CEO who “relied” on the outside auditors. 

The value of having one of the top three rating agencies give a collateralized debt 
obligation (CDO) ‘tranche” backed by “liar’s loans” a “AAA” rating is even more 
obvious. (CDOs are a variety of “structured finance” in which the cash flows from the 
underlying mortgages go in order of priority to the owners of different layers of 
financial derivatives. The top CDO layer (tranche) has the first claim to cash flows and 
is the least toxic of an extraordinarily toxic instrument. A tranche rated “AAA” (while 
the nonprime secondary market was still opierating), was considerably more valuable 
and more liquid. The “AAA” rating also appears to validate the “high” quality of the 
nonprhne assets and demonstrate that the nonprime mortgage lenders must be prudent. 

Appraisers cannot provide substantial reputation advantages to a control fraud because 
no appraisal firm has a national reputation remotely analogous to a top tier audit or 
ratings firm. Nevertheless, outside appraisers can appear to provide an independent, 
expert, and professional opinion of the market value of the pledged real estate. That 
opinion, if materially inflated, offers two advrmtages to accounting control frauds. It 
allows the lender to make a substantially larger loan (which increases fees and 
“income”) and it allows the lender to claim that the loan is prudent even if the borrower 
defaults. Appraisers can make horrific loans appear to be good loans. 

Control frauds suborn each of these controls primarily by using compensation to create 
a Gresham’s dynamic. In the case of audit firms they also exploit “agency” problems. 

It is important to understand that while a Gresham’s dynamic can lead to endemic 
corruption of these “controls” they can cause a crisis by suborning only a small portion 
of the professionals. The senior officers at the control fraud choose the professionals 
the lender will employ and they can choose the weakest link to provide the opinions 
they need to aid their accounting fraud. 
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The existence of a strong Gresham’s dynamic has been confirmed in each of these 
three external “controls.” 

[A]busive operators of S&L[s] sought out compliant and cooperative accountants. 
The result was a sort of "Gresham's Law" in which the bad professionals forced 
out the good (NCFIRRE 1993: 76). 

The typical large S&L fraud invariably used a top tier audit firm and was successful in 
getting “clean” opinions for several years. Enron, WorldCom and their ilk were 
consistently able to obtain clean opinions from top tier audit firms, as were the large 
nonprime specialty lenders. 

A major rating agency has confirmed that customers created a Gresham’s dynamic during 
the current crisis. Moody’s (2007) reports how much business it lost when it sought to 
give more realistic (i.e., lower) ratings to the most toxic tranches of toxic CDOs: 

[I]t was a slippery slope. What happened in '04 and '05 with respect to 
subordinated tranches is . . . our competition, Fitch and S&P, went nuts. 

Everything was investment grade. We lost 50% of our coverage [business 
share].... 

One should not have too much sympathy for Moody’s loss of market share on 
“subordinated tranches.” The real money for the agencies on CDOs was the top tranche. 
The agencies (ludicrously) helped their clients structure their CDO tranches such that the 
overwhelming bulk of CDOs composed of nonprime loans was purportedly top tier. 
Moody’s joined its peers in giving virtually all of the (toxic) top tier “AAA” or “AA” 
ratings even though that was facially absurd. Its competitors, by giving even the toxic 
subordinated tranches “investment grade” ratings, made it possible for pension funds and 
governments to acquire for investment billions of dollars of ultra-toxic assets that would 
suffer nearly total losses of market value. 

The Gresham’s dynamic in appraisals has been established repeatedly in surveys of 
appraisers. 

A new survey of the national appraisal industry found that 90 percent of 
appraisers reported that mortgage brokers, real estate agents, lenders and even 
consumers have put pressure on them to raise property valuations to enable deals 
to go through. That percentage is up sharply from a parallel survey conducted in 
2003, when 55 percent of appraisers reported attempts to influence their findings 
and 45 percent reported "never." Now the latter category is down to just 10 
percent. 

The survey found that 75 percent of appraisers reported "negative ramifications" 
if they refused to cooperate and come in with a higher valuation. Sixty-eight 
percent said they lost the client — typically a mortgage broker or lender — 
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following their refusal to fudge the numbers, and 45 percent reported not 
receiving payment for their appraisal. 

Though mortgage brokers were ranked the most common source of pressure — 71 
percent of appraisers said brokers had sought to interfere with their work — agents 
came in a close second at 56 percent. Both numbers were up significantly from 
where they were in the 2003 survey. Also identified as sources of pressure were 
consumers -- typically home sellers (35 percent) — as well as mortgage lenders 
(33 percent) and appraisal management companies (25 percent) (Washington 
Post, February 3, 2007). 

Appraisal profession leaders have been remarkably open about the destructive effects oft 
his Gresham’s dynamic. 

Given the decline in mortgage activity, appraisers are scrambling for work in a 
way that's testing the industry's moral fiber, especially in hard-hit markets such as 
South Florida. It's getting to the point where, says Faravelli [Manager of the 
California Association of Real Estate Appraisers], with unusual candor for a 
trade-group official, "You show me an honest appraiser and I'll show you a 
[financially] poor one" (Market Watch, April 24, 2007). 

The intimidation can be extreme. Mr. Inserra, an Illinois appraiser testified before 
Congress about a physical threat: 

Inserra knows how intense the pressure to inflate values can get. Three years ago, 
he found himself battling one of his largest clients. The bank's senior vice 
president in charge of mortgage lending tried to get Inserra to "hit a number," 
industry parlance for inflating the appraisal. He wouldn't do it. 

"The discussion got so heated," recalled Inserra, "that he threatened to do harm to 
my family if I didn't co-operate. I really thought he might do it. I got a restraining 
order from a judge." 

In the end, the banker didn't hurt his family, but he did punish Inserra by 
depriving him of the $200,000 in annual business he had been getting from the 
bank (Ibiif). 

Inflating an appraisal is an act of fraud and the only reason that a lender would seek an 
inflated appraisal - or tolerate inflated appraisals - is if it is an accounting control fraud. 
Lenders and their trade associations emphasize this point. 

“We have absolutely no incentive to have appraisers inflate home values," 
Washington Mutual said in a release. "We use third-party appraisal companies to 
make sure that appraisals are objective and accurate" (The Seattle Times, 
November 1, 2007). 
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The Mortgage Bankers Association (MBA) first noted why it would be irrational for a 
lender to inflate appraised values, particularly during a mortgage fraud epidemic. 

If the appraisal contains inflated, inaccurate or material omissions related to the value 
of the property, the lender will likely suffer a greater loss if the loan goes into 
foreclosure. Furthermore, a borrower who obtains financing based on an inflated 
value may be less likely to continue making payments when he or she discovers the 
value of their home is lower than the outstanding loan balance. 

MBA recognizes that mortgage fraud is a burgeoning crime that is impacting more 
and more companies and communities. 

MBA opposes all fraud that affects the mortgage industry, and it is important to 
understand that mortgage lending institutions do not benefit from inflated appraisals 
(MBA October 2007). 

MBA’s logic is impeccable, but it does not explain why lenders were a significant direct 
source of pressure to inflate appraisals and why they permitted their agents (e.g., loan 
brokers) to be an even iMger source of appraisal intimidation given their incentive and 
ability to ensure that appraisals they relied on were not inflated. Why did so many 
lenders directly, or indirectly through their agents, push for inflated appraisals when 
inflated appraisals 2 ire disastrous for the lender? Why did the nonprime specialty lenders 
routinely pay their loan officers and brokers primarily through compensation systems that 
created an intense incentive for them to pressure the appraisers to inflate the appraisals? 
The answer is accounting control fraud. Inflating the appraisal allowed the lender to 
make more, and larger, loans to uncreditworthy borrowers that would pay a premium 
interest rate. That maximized short-term accounting “profits” and the senior officers’ 
compensation. Accounting control frauds do not act to further the best interests of the 
lender. They maximize the CEO’s interests at the expense of the lender. The CEO loots 
the firm through accounting fraud. 

The New York Attorney General’s investigation of Washington Mutual (WAMU) (one of 
the largest nonprime mortgage lenders) and its appraisal practices supports this dynamic. 

New York Attorney General Andrew Cuomo said [that] a major real estate 
appraisal company colluded with the nation's largest savings and loan companies 
to inflate the values of homes nationwide, contributing to the subprime mortgage 
crisis. 

"This is a case we believe is indicative of an industrywide problem," Cuomo said 
in a news conference. 

Cuomo aimounced the civil lawsuit against eAppraiselT that accuses the First 
American Corp. subsidiary of caving in to pressure from Washington Mutual Inc. 
to use a list of "proven appraisers" who he claims inflated home appraisals. 
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He also released e-mails that he said show executives were aware they were 
violating federal regulations. The lawsuit filed in state Supreme Court in 
Manhattan seeks to stop the practice, recover profits and assess penalties. 

"These blatant actions of First American and eAppraiselT have contributed to the 
growing foreclosure crisis and turmoil in the housing market," Cuomo said in a 
statement. "By allowing Washington Mutual to hand-pick appraisers who inflated 
values. First American helped set the current mortgage crisis in motion." 

"First American and eAppraiselT violated that independence when Washington 
Mutual strong-armed them into a system designed to rip off homeowners and 
investors alike," he said {The Seattle Times, November 1, 2007). 

Note particularly Attorney General Cuomo’s claim that WAMU “rip[ped] off ... 
investors.” That is an express claim that it operated as an accounting control fraud and 
inflated appraisals in order to maximize accounting “profits.” Pressure to inflate 
appraisals was endemic among nonprime lending specialists. 

Appraisers complained on blogs and industry message boards of being pressured 
by mortgage brokers, lenders and even builders to “hit a number,” in industry 
parlance, meaning the other party wanted them to appraise the home at a certain 
amount regardless of what it was actually worth. Appraisers risked being 
blacklisted if they stuck to their guns. “We know that it went on and we know just 
about everybody was involved to some extent,” said Marc Savitt, the National 
Association of Mortgage Banker’s immediate past president and chief point 
person during the first half of 2009 {Washington Independent, August 5, 2009). 

Modern Executive Compensation Minimizes the CEO 's Risk of Prosecution 

In addition to creating the perverse incentives discussed above, modem executive 
compensation allows CEOs running accounting control frauds to become enormously 
rich while minimizing the risk of detection and prosecution. Modem executive 
eompensation is premised on the claim that senior officers must be paid extremely high 
bonuses to ineentivize them to cause the firm to engage in riskier activities that could 
produce exceptional returns. Proponents claim that such compensation “aligns” the 
CEO’s interests with those of the shareholders (Easterbrook & Fischel 1991). Control 
fraud theory demonstrates that it can do the opposite - further misalign the interests of 
fraudulent CEOs to both eneourage them to loot the firm and provide an optimal means 
of looting the firm. I have discussed both aspects in some detail elsewhere (Blaek 2003, 
2005) and will limit this discussion to a brief summary. Accounting control frauds 
normally control their boards of directors and cause their compensation to be based 
largely on short-term aeeounting gains and to be exceptionally large if the firm is highly 
“profitable.” Aeeounting fraud guarantees extreme short-term profits while the bubble is 
inflating. Fraudulent CEOs use normal corporate mechanisms to convert firm assets to 
his personal benefit oh the basis of the firm’s record “profits.” This minimizes the risk 
that their frauds will be detected or prosecuted. They can get rich enough through a year 
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or two of accounting fraud to retire wealthy. The firm’s failure does not mean that the 
fraud mechanism has failed. Fraudulent CEOs maximize their “take” by maximizing 
accounting “profits” - through means that often cause the firm to fail. They maximize 
their income by causing the lender to grow rapidly as the bubble hyper-inflates, a strategy 
that often causes the firm to fail. 

fFhy accounting control fraud turns private market discipline perverse 

Accounting control fraud produces very large “profits” and “equity.” Lenders worry 
primarily about insolvency, so firms reporting large profits and substantial equity are the 
customers to which they most wish to lend. Instead of providing discipline, creditors 
provide the bulk of the funds that control frauds loot. 

Whenever these control fraud epidemics occur, however, theoclassical economists try to 
excuse the behavior of the elite frauds by blaming it all on the government. During the 
S&L debacle, they claimed that the problem was deposit insurance. The economists 
claimed that deposit insurance removed the incentive of creditors to engage in “private 
market discipline” (depositors axe S&Ls’ dominant creditor and most deposits are fully 
insured). 

The logic was that because it is expensive to monitor for fraud, fully insured creditors 
(i.e., depositors) would not beau those expenses because they were fully protected from 
loss. This logic was falsified by the S&L debacle. First, shareholders are also supposed 
to provide effective discipline (indeed, they must do so under the “efficient markets 
hypothesis” - the core principle of modem finance). Shareholders are not insured and 
were routinely wiped out by S&L receiverships. Second, many S&L control frauds had 
subordinated debt. S&L receiverships also routinely wiped out the subordinated debt 
holders. Theoclassical economists argued that subordinated debt holders were the ideal 
form of private market discipline because (1) they are at exceptionally great risk of loss 
in the event of insolvency and (2) they are supposed to be particularly “sophisticated.” In 
no case did subordinated debt holders provide effective discipline against an S&L control 
fraud. S&Ls also had uninsured risk exposure in receiverships through syndicated loans 
and joint ventures - none provided effective discipline. We resolve a number of the 
worst S&L control frauds through liquidating receiverships. Even general creditors knew 
they were at risk of loss. 

Note also that a major fraudulent investment banker - Michael Milken’s Drexel Burnham 
Lambert - failed during the S&L debacle. (Several of the worst S&L control frauds such 
as Charles Keating’s Lincoln Savings were Drexel’s “captives.”) Drexel’s creditors 
suffered serious losses. 

The second recent epidemic of accounting control fraud, centered largely among high 
tech firms, again falsified the claim that private market discipline would stop accounting 
control frauds if there were no deposit insurance. None of the major control frauds in 
that epidemic was federally insured and their creditors suffered very large losses. 
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The current epidemic has also falsified the claim. The leading entities that specialized in 
making nonprime mortgage loans were overwhelmingly uninsured - as were the leading 
entities that purchased financial derivatives backed largely by fraudulent mortgage loans. 
Most of these entities went bankrupt and their creditors suffered major losses. The U.S. 
had not bailed out investment banks in any recent crisis. The recent precedents were that 
they, like hundreds of mortgage banking firms specializing in nonprime loans, were 
allowed to fail and their creditors suffered serious losses precisely because private market 
discipline was so ineffective in constraining losses. To sum it up, creditors had strong 
incentives to engage in private market discipline in 2002-06 when the housing bubble 
was expanding and particularly after the FBI’s September 2004 warning that there was an 
“epidemic” of mortgage fraud developing, but they did engage in effective private market 
discipline. They did the opposite - they provided massive loans to fund extreme growth 
by the uninsured nonprime lending specialist firms. “Private market discipline” was an 
oxymoron. Instead, of discipline, the creditors acted like an accelerant spreading the 
arsonists’ flames. 

As Professor Roberts phrased it last month: “Who lent them the money? Each other.” 
“That’s sick, that’s bad for capitalism, its bad for democracy.” 

One of the fundamental errors of logic is to impute causality to factors that occurred after 
the event one is trying to explain. Here, the bailout came after the perverse private 
market discipline and it came in circumstances where if creditors were to have predicted 
from past events they could have had no reasonable basis for believing that the U.S. 
government would bail out creditors not covered by federal deposit insurance. A second 
fundamental logical error is to offer an explanation that cannot explain the overall factual 
pattern. If the hope that the government would bail out uninsured creditors of lenders the 
government considered “too big to fail” is supposed to explain why Citi made insane 
loans to Lehman, what explains why lenders also made insane loans to relatively small 
mortgage banking films that (a) were not in fact bailed out and (b) no one could have 
rationally believed would be bailed out? Something universal had to be involved to 
explain the pattern of a wholesale breakdown of private market discipline in lending to 
nonprime mortgage specialists. The FBI’s accurate warnings that mortgage fraud was 
epidemic and coming primarily from the lenders are consistent with accounting control 
fraud, which explains the overall pattern of perverse private market discipline. 

The private sector will not solve this problem 

The private sector has actually gotten worse in many compensation dimensions. 

James F. Reda & Associates, an independent compensation consultant in New 
York . , . looked at proxy filings issued by almost 200 companies in the first half 
of 2009. The firm analyzed changes these companies made to their pay plans that 
take effect this year. 

The biggest shock? Instead of seeing a greater reliance on long-term incentive 
programs, the Reda report found that changes in these eompanies’ plans made 
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short-term incentive pay a bigger part of the compensation pie (Gretchen 
Morgenson NYT8.16.09). 

The fundamental problem is perverse incentives. The control frauds and the “merely 
abusive” will have the worst compensation systems. The best run companies will tend to 
have the best compensation systems. The Gresham’s dynamic and short-nm nature of 
senior officers will remain. The only issues are how soon and how severe the next 
epidemic of accounting control fraud and financial crisis will be. Only the government, 
through regulation and prosecution, can break this dynamic. Once the dynamic is broken 
useful peer pressure might also reemerge. That won’t deter the control frauds, but it may 
be helpful against the abusive CEO. 

The criticism that some are making of regulation of executive compensation is actually a 
testament to the need for regulation. The criticism is the claim that if we require 
compensation to be tied to real, long-term performance the best managers will flee 
America for the City of London (or China). In other words, the argument endorses a 
Gresham’s dynamic that drives a “competition in laxity” in which the nation with the 
weakest standards ends up with all the best business leaders. 

This is a bizarre argument. It is based on the false assumption that the best leaders insist 
on being paid the most compensation based on short-term accounting gains that CEOs 
can produce at will. The dynamic enshrines and rewards abuse and fraud. The idea that 
the senior officers of the systemically dangerous institutions that created this global crisis 
represent the world’s greatest pool of talent is preposterous. In reality, the UK is 
cracking down on pay. If we really want to keep all these failed officers in the U.S. we 
can create a rule that we only bail out financial institutions whose operations are really 
based in the U.S. The U.S. taxpayers would be happy to see China, rather than the U.S., 
stuck with bailing out the failed bankers in the next crisis. 

What we can do 

We need to recognize that compensation, not simply executive compensation, is what has 
perverted private market discipline. Second, we need to recognize the critical role that 
executive compensation plays in producing epidemics of accounting control fraud. 

Third, we need a massive crackdown on accounting fraud - which will allow us to claw 
back the massive fruits of accounting fraud that executives have already received. We 
need to provide the FBI promptly with a minimum of 1 000 new white-collar crime 
specialists and prioritize their investigations on the leading nonprime specialty lenders 
and investors. The Fourth, we need to realize that huge pay for senior executives must 
be given only on the basis of real, sustained performance. 

That means the taxpayers should go on strike. No more money for bailouts - not a penny 
- until we recover the past compensation obtained through fraud and end executive 
compensation programs that produce a criminogenic environment for accounting control 
fraud We need to end the accounting gimmicks that the industry demanded (and 
Congress provided) that allow lenders to avoid recognizing losses. This inflates net 
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worth and earnings enormously and maximizes “moral hazard.” It leads to completely 
unjustified compensation. No company that takes advantage of these accounting 
gimmicks should be allowed to use performance pay. 

We also need to end “don’t ask; don’t tell.” Neither banks nor the regulators appear to be 
locating the underlying loan files on the toxic mortgages. This makes it impossible to 
spot frauds before it is too late, it inflates reported profits, and it slows the making of 
criminal referrals against the frauds. 

We don’t have to set salaries. We need to set standards that better tie pay to long-term 
performance and have clear “clawback” authority where the numbers are frauds. 

As Mr. Meyerson said on April 27, 2009: 

The role of government is to mitigate those [crises]. And I think it historically 
can. And I think when it’s doesn’t it’s because the regulators have grown lax. 

It’s because you get things like the SEC, the Securities and Exchange 
Commission under George W. Bush, which really as in the Bemie Madoff case 
just to take an extreme example almost felt its mandate was to look the other way. 
I think if that’s what we have as regulators then “yes”, regulations under those 
conditions don’t work. So, you need a civil service and you need officials that are 
committed to this. But you can keep explosions from happening if government is 
vigilant. 

What we need is a commitment to “vigilant” regulators who do not have a “mandate . . . 
to look the other way.” That does mean professionals from the civil service rather than 
the shameful political appointees that were appointed precisely because they did not 
believe in regulation. 
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Chairman TOWNS. Thank you very much. Let me thank both of 
you for your testimony. Again, I apologize for the break and the 
interruption that we had. 

Let me begin with you, Professor Black. Please explain the rela- 
tionship between what you term accounting control fraud and ex- 
cessive executive compensation. 

Mr. Black. This exists both in the criminology literature and the 
economics literature, and indeed, we work together on it. The most 
famous piece is by the Nobel Prize winner, George Akerlof, and 
Paul Romer, then at Berkeley, now at Stanford. They had an arti- 
cle in 1993 entitled, “Looting, Bankruptcy for Profit.” This is how 
it works. 

I gave you the optimization condition. You grow really rapidly, 
make deliberately very bad loans, you have extreme leverage, you 
don’t put on loss reserves. If you do those things, it must be the 
case that you will record record earnings. That was true in the sav- 
ings and loans crisis where Lincoln Savings and Vernons, the two 
worst control frauds in America, recorded at different time periods 
obviously that they were the most profitable savings and loans in 
America. 

By the way, as a footnote, this also screws up any econometric 
analysis. It produces perverse results. 

So, now we have record income. Directly, of course, under mod- 
ern executive compensation which is extremely large and heavily 
oriented toward short term accounting gains, this produces maxi- 
mum bonuses. Frank Raines, in the context of Fannie Mae, when 
he was still running it, was asked by Business Week, why do we 
have all these frauds, referring to the Enron and WorldCom frauds, 
and he said, it is because of modern executive compensation, that 
when you put enough money in front of people, good people will do 
bad things. The exact quotation is in my testimony, but that last 
line is, I think, word for word. 

Chairman Towns. Thank you, very much. Professor Black. 

Professor Roberts, I understand your aversion to the bail-out, but 
given the existing relationship between the government and the 
seven largest bail-out firms, how would you address executive com- 
pensation issues until such time as the government has been re- 
paid and able to get out of the companies? 

Mr. Roberts. Special Master Feinberg, I thought, did a master- 
ful job defending what he is doing in those seven firms. As he said, 
he is helped by consultants, Lucian Bebchuk and Kevin Murphy, 
two economists I have a lot of respect for, but unfortunately, there 
is no way that they can successfully figure out the consequences of 
their decisions. The mix of short term and long term pay, the spe- 
cial master talked about it as if it is a science. It is not a science; 
it is really a wild guess. I think the real danger of his enterprise, 
besides the violation of the rule of law, the arbitrariness, the non- 
transparency, the lack of accountability, the biggest problem is that 
it distracts the American people. It makes them feel good; oh, we 
are taking care of these seven firms, but it distracts people from 
the real cause of the crisis and the real reason they were so over 
compensated which is those government bail-outs. 

I think we ought to be focusing on the incentives that those bail- 
outs created for egregious executive pay and outrageous pay. I 
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think if we do that, we have a chance of preventing it from happen- 
ing again in the future. If we stick with this system of trying to 
knock it down, ex post in an ad hoc way, I am worried we are going 
to miss the real lesson. 

Chairman Towns. You don’t think that through this process that 
the folks on Wall Street would get the message? 

Mr. Roberts. No, I don’t think they will actually. I don’t think 
they will get the message at all. I think we have seven firms being 
told that they have to behave; the rest of the firms are getting 
away with it. Goldman Sachs and JP Morgan Chase and some of 
the other members mentioned are making record profits. The rea- 
son they are making those record profits is, with my money as a 
taxpayer, because of the incentives we created for them and their 
expectation that they would get bailed out. 

That expectation came true and they acted profligately and irre- 
sponsibly. I think the whole system needs to be fixed. The only way 
to fix it is not from the top down with these ad hoc, arbitrary deci- 
sions, but rather, by taking away the very system that allowed 
them to thrive which is the government rescue. That is what has 
created the expectation and that created the current problem, and 
it will create the next problem if we don’t fix it. 

Chairman Towns. What else do you think we need to do? 

Mr. Roberts. Well, politically, since there is a lot of anger on 
Main Street, I would go after some folks over whom you have direct 
legislative control. I think it is a good time to get rid of some cor- 
porate welfare; it is a good time to get rid of payments to million- 
aire agribusiness folks; it is a good time to get rid of the sugar 
quota which makes ever American pay more for food, takes jobs out 
of America into Canada where they don’t have such sugar quotas. 
Politically, I think it is a great time to do some things that are 
often hard to do. I would love to see Congress do that. 

In terms of the financial crisis, I think we are going to have to 
have recognition of the Government’s role and I hope the housing 
market will change. I hope we have learned something about the 
challenges and dangers of trying to create home ownership for 
every American. That is not the American dream; it is the dream 
of the National Association of Homebuilders and the National Asso- 
ciation of Realtors. That has been a mistake. Fannie and Freddie 
are going to cost us at least $100 billion. You budgeted $400 billion 
and I am worried it is going to be more than that. The Federal Re- 
serve holds $1 trillion or so of their loans, many of which will turn 
out to be bad loans, so I am worried about where that is going. 

I would like to see, if possible. Congress put some pressure on 
the Fed to get out of that business, get out of the mortgage busi- 
ness which it is in now, have the Federal Government get out of 
the mortgage business, but most importantly, we have to get out 
of the banking business. I don’t want a banking system that is run 
implicitly or explicitly by Washington. It is not going to work. It 
is just going to create the next set of problems like the ones we are 
in the middle of now. 

Chairman Towns. We have to get our money back. 

Mr. Roberts. I am worried about that too. I understand that 
urge and politically, it is very important to get your money back, 
but I hate to say this, it might be a mistake to get the money back. 
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It could be that by propping up these organizations in desperation 
to keep them going, we are going to cause other distortions, other 
problems, other waste that we don’t see because we want our 
money back. 

The special master is worried about losing key personnel. Maybe 
he ought to lose them. Maybe they ought to go do something else. 
Maybe these organizations ought to go out of business and let some 
other organization thrive. We are still tunneling capital and scarce 
resources into them. 

We talked earlier about GMAC. GMAC wants another bail-out. 
Maybe we ought to say, hey, enough. It is a mistake. We are not 
going to get our money back. I am not going to keep throwing good 
money after bad because that is the risk we are playing right now, 
that we are going to continue to throw money at these folks. It is 
what we are doing with Freddie and Fannie, it is what we are 
doing with AIG. Maybe we ought to cut our losses and get out. 

I understand the political pressure on you to get our money back, 
but may be that is a bad risk. To be honest, the special master has 
no incentive to care about whether that is a good decision or not. 
He is tasked with trying to get the money back. Again, I under- 
stand the advantages of that politically, but economically and for 
citizens as a whole, it may be a mistake. 

Chairman Towns. My time has expired and I yield to the gen- 
tleman from California, Mr. Issa. 

Mr. IsSA. Thank you, Mr. Chairman. 

I will start with Professor Roberts. Ironically, the 1992 act felt 
that executives were not linked to enough risk. In other words, 
their pay was not at risk in those days and it was going up, so peo- 
ples’ compensation was less linked to performance. The law, par- 
ticularly double taxing, was designed to minimize the growth in the 
base pay and maximize the growth in risk win. 

Can you comment on what we should do differently if we want 
to see a change in that? 

Mr. Roberts. Earlier I quoted Frederick Hayek, the Nobel Lau- 
reate, an economics economist, who talked about the purpose of ec- 
onomics to be to tell people that what they imagine they can de- 
sign, they cannot really design. There is an inevitable tendency on 
the part of Congress, and everyone wants to do this, to try to create 
the perfect system as if it is like the engine of a car. We are going 
to tweak the carburetor, add some more oxygen and gasoline and 
a mix of this, and it is a bit of a fantasy to think that the wisest 
people in the world could tinker and fine tune the mix of current 
and future compensation to get the right level of risk taking, espe- 
cially if in the background you have the feeling, and the expecta- 
tion, and it turns out to be true, that if you mess up, someone is 
going to rescue you and bail you out. Particularly the bail out of 
lenders to those folks is what is really dangerous. That is what we 
have done over and over again. 

Mr. Issa. Thank you for answering my question and describing 
the Fed. That is what they do. They sit there saying, we can tinker 
with the economy and there will be no recession, there will be no 
inflation, everything will be perfect until it isn’t. 

Professor Black, you talked about Franklin Raines. We have a 
special regard for Franklin Raines here at the dais. What part of 
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the catastrophe that the world felt do you put on Freddie and 
Fannie taking on, knowingly, willingly and in fact, demanding to 
take on, trillions of dollars of loans which had no underlying net 
value? In other words, they had no equity, no skin in the game by 
the individuals and thus, no skin in the game for the banks once 
they got them onto Freddie and Fannie, or Countrywide. 

We are talking executive compensation, you are complaining 
about it, but in a sense, wasn’t a great deal of this growth in finan- 
cial communities profit at the expense of the taxpayers from day 
one because we were taking the risky investments deliberately 
under the Federal balance book? 

Mr. Black. No. It is actually a more complicated story. 

Mr. IssA. I appreciate the more complicated, but no deserves an 
explanation. No, the GSEs did not take sub prime onto their books? 

Mr. Black. Fannie and Freddie took less of it onto their books 
than did purely private entities. 

Mr. IsSA. Let us go through that. Freddie and Fannie took tril- 
lions onto the books, right? 

Mr. Black. No. 

Mr. IsSA. $1.9 trillion? 

Mr. Black. Of sub prime? 

Mr. IsSA. Of sub prime? 

Mr. Black. No. 

Mr. IssA. What figure do you have? 

Mr. Black. For sub prime, they have very little actually. Rel- 
atively speaking, they have relatively little sub prime. They have 
much more of Alt A. 

Mr. IssA. You are talking about liars loans? 

Mr. Black. You may be under the impression I am here to de- 
fend Fannie and Freddie. I assure you I am in a very different posi- 
tion. 

Mr. IsSA. Let us go through it. If you take AIG’s FP division pro- 
viding AAA rating for products that were sub prime, you take 
Freddie and Fannie taking on sub prime and Alt A, you are right 
about one thing, Alt A is the other name for that basket of loans 
which did not have ordinary income ratios and equity. 

The fact is the banks that took that and flipped did very well and 
their executives deserved all that great pay because they managed 
to make money with no risk if they got it off their books. Isn’t that 
right? 

Mr. Black. In general, no. In general, these things were sold 
with recourse put backs. 

Mr. IsSA. So you bought a credit default and then you wrap or 
ensured the failure? 

Mr. Black. Perhaps you did. We don’t know about the credit de- 
fault swap market, you have to understand. That market is still al- 
most completely opaque. 

Mr. IssA. Professor Roberts, perhaps you have more transparency 
in this particular area if you don’t mind answering the same ques- 
tion? 

Mr. Roberts. The question is, what about Fannie and Freddie’s 
involvement? 

Mr. IsSA. And Franklin Raines who was compensated incredibly 
well. 
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Mr. Roberts. Ninety million dollars over a 6-year period. He had 
to give some of that back with an accounting fraud problem in 
2004, but he did very well and those are the facts. 

As you point out, sub prime is an elusive definition. The way it 
should be defined is troubled loans which could be for many rea- 
sons. The most interesting statistic that I know of Fannie and 
Freddie is that in 2007 at the beginning of the collapse when al- 
most everyone started to realize this was going to have trouble, 23 
percent of Fannie and Freddie’s home purchase loans that they 
purchased, loans they purchased that were used to buy a house, 
had less than 5 percent down. One in every four loans they were 
buying had very little skin in the game. I think right those loans 
are on the books of the Fed. I don’t think they are going to turn 
out very well when they reset. 

Mr. ISSA. Thank you, Mr. Chairman, very much. 

I would only note that Chairman Kucinich was actually holding 
a hearing during that time in which those loans were still being 
put on, showing the destruction that was happening in Cleveland 
at the time and the foreclosure rate that was climbing. 

Chairman Towns. Thank you very much. 

I yield 5 minutes to the gentleman from Missouri, Mr. Clay. 

Mr. Clay. Thank you, Mr. Chairman. 

I want to thank the witnesses for participating today. 

Professor Black, you have stated that government regulation and 
prosecution are the only solutions that can prevent an issue like 
this from occurring again. We now see corporations going so far as 
to sell derivatives on life insurance policies greatly increasing their 
risk. One can easily see the slippery slope at work here. Corpora- 
tions will risk more, assuming that taxpayer dollars will be used 
to save them once again. 

You have referred to the need for effective regulators. In your 
view, what jurisdictional power would these regulators have? 

Mr. Black. We should be regulating the financial lenders of 
America. Not regulating the loan brokers and mortgage bankers 
was a disastrous policy. My counterpart talked about how you can 
screw up regulation. That is quite true. That is why we don’t do 
it that way. 

Let me tell you what we did and why it was so effective in deal- 
ing with non-sub prime crisis of 1991-1992. We didn’t try to adopt 
perfect rules. We looked in the industry for their best practices. We 
didn’t go al the way to the best practice. We said what do the pru- 
dent lenders do? We had rules that said, you have to act in accord- 
ance with prudent members of the industry. That worked phenome- 
nally well. It stopped what would have been a sub prime crisis in 
those years. 

We dere^lated and de-supervised after that point and thought 
it was illegitimate, impossible to regulate. It isn’t, but you don’t do 
it by creating every dot and jot. That is not the way good regu- 
lators do it. 

Mr. Clay. Professor Roberts, anything to add to that? 

Mr. Roberts. Yes. There is always the hope that this time will 
be different. When we find ourselves back in the same place, you 
do start to think that maybe there is some fundamental mistake 
we are making. I think there is a strong desire to see an improved 
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regulatory system. We are going to get a different regulatory sys- 
tem, but the question is, is it going to be improved. 

The challenge is that Fannie and Freddie, to take an example, 
had their own regulator, OF AO which wasn’t distracted by any- 
thing. Why did OFAO stand by and watch Fannie and Freddie 
make worse loans than they did before, increasingly risky loans, 
loans without documentation, zero down payment loans, loans with 
103 percent of the value of the house? Why did they sit and do that 
and also stand by and catch accounting fraud way too late after it 
had already been spiraling out of control? 

The answer is, politics. The people involved in the regulation got 
leaned on, partly by Congress, partly by Fannie and Freddie, as is 
well known. They were got in a vice. Congress wants Fannie and 
Freddie to be more active in getting loans to people who can’t oth- 
erwise get a loan. That is a wonderful idea. Can’t disagree with it. 
Everybody likes it. Fannie and Freddie want to make a lot of 
money, so they are all of a sudden pushing to take riskier loans. 
Everybody is happy until the taxpayer foots the bill. 

The fundamental question is, why is the next regulatory system 
going to be insulated from that kind of political pressure. The an- 
swer is, it won’t be. I would suggest we look for a different mecha- 
nism. I would say again, as long as lenders and financial institu- 
tions think they will be bailed out of their mistake, this problem 
will happen over and over and over again. 

Mr. Clay. You left out Treasury and Federal Reserve. 

Mr. Roberts. In which part? 

Mr. Clay. As far as OFAO? 

Mr. Roberts. They are also involved. They were also involved in 
regulation, but I would even go further. We could go to Basel II 
and Basel IPs role in trying to regulate investment banks. Think 
about how ^eat this was. Basel II said, we have to have stiffer 
capital requirements to make sure that these investment banks are 
sufficiently capitalized so that they will not go broke. We are going 
to make sure they are AAA and we are going to give them more 
leverage if they are backed by housing because we know housing 
can’t go down. 

That was a bit of an error that helped, not just create, but was 
a huge factor in this because it gave banks an incentive to create 
something that looked like AAA, which it was not, the toxic assets 
which we are talking about. 

Mr. Clay. Going back to compensation, these regulations that 
you speak of, should they apply to compensation for all corporate 
employees or just executives? I would like to hear from both. Pro- 
fessor Black and Professor Roberts. 

Mr. Black. You don’t want to make the cutoff the executives be- 
cause they can define that in any way and get around anything. 
I put a quotation in here, since we are talking about Fannie Mae. 
I was an expert witness for the government against Frank Raines, 
you do understand, on these issues in which the complete internal 
audit system at Fannie Mae was destroyed by the compensation 
system. 

If you leave it to private structures, we know empirically what 
they will do and that they have done for 35 years. They will sys- 
tematically misalign the incentives to produce precisely this disas- 
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ter which, again, did not arise because of government bail-outs. 
There were no government bail-outs of Enron or WorldCom. There 
were no government bail-outs of Drexel Burnham Lambert which 
was the big investment banking firm before this. 

Under the theory we have heard, private market discipline 
should have been very effective because there were no bail-outs. It 
was completely ineffective. It was completely ineffective this time 
again. If you rely on private market discipline, you will be back 
here and the only question is whether it is 3 or 5 years from now, 
with a bigger disaster on your hands. 

Chairman Towns. Thank you very much. The gentleman’s time 
has expired. 

I now yield for 5 minutes to the gentlewoman from Ohio, Marcy 
Kaptur. 

Ms. Kaptur. Thank you, Mr. Chairman. 

Mr. Roberts, I am hearing you say that regulation was the prob- 
lem. Am I simplifying too much your statement? 

Mr. Roberts. Not so much regulation, but the anticipation of a 
bail-out. 

Ms. Kaptur. Anticipation. Thank you. 

If we go back to the 1980’s when the S&Ls were bailed out, that 
was a big green light. 

Mr. Roberts. Yes. 

Ms. Kaptur. And they went and did more and much worse and 
now bailed out again. 

Mr. Roberts. Yes. 

Ms. Kaptur. You heard the testimony this morning and, Mr. 
Black, you did as well. I want each of you to react to the special 
master’s statements about 2 and 4 year bonuses and stock opportu- 
nities and whether you think that time period will really work to 
exert any restraint inside the system. 

My big question to you really is, looking at the mess we have 
now, what do we do as a country to put the wheels back on this 
financial system? There are all kinds of proposals up here for con- 
sumer credit agencies, new powers for Treasury, systemic risk 
councils and all of the rest. Cut through all of that. What do we 
need to do to restore a banking system to prudence in this country 
and to get our hands on the bank holding companies and all these 
other contortionists that turn themselves into something every 
time they get into trouble? What do we do? What would you advise 
the President? What would you advise us? 

Mr. Roberts. I would put away the checkbook. That would be 
the first thing I would advise because I believe, contrary to Profes- 
sor Black, although we agree on a lot. I agree that the availability 
of that government checkbook is a huge driver of the irresponsibil- 
ity that we have seen. 

I totally agree with you about the 2 to 4 year thing; that is win- 
dow dressing. That gives the illusion that it is long term. First of 
all, 4 years is not long term. Second, 3 years into it, 4 years is not 
long term. They are going to have an incentive and unfortunately, 
it has happened in the past, to have the stock price go up and 
down a lot because when it goes down a lot, then you get your op- 
tions at a low price. When it goes up a lot, you exercise them. So 
it takes a year and you only get a third of them, or 2 years you 
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only get a third of them but still a bad incentive under the current 
system. 

One of the common things you hear is we need to recreate 
securitization, get into the old model. People are scared of 
securitization. They should be. 

Ms. Kaptur. I am scared of it. Look what it did to us. 

Mr. Roberts. Right. People say we have to recreate Fannie and 
Freddie. You know what the benefit of Fannie and Freddie was for 
the person who took out a mortgage? It was a quarter of a percent. 
That is dwarfed by the hundreds of billions of dollars that we as 
taxpayers are going to be on the hook for. I want more trans- 
parency. Let us not try to recreate what we have but make it safer 
which is a mirage and an illusion. Let us be cautious. We should 
be cautious, we had a very bad experience. 

My first lesson is, don’t try to recreate what we had before but 
safer. That is an illusion. Second, don’t think you can arbitrarily 
steer this and that like the 2 to 4 year thing and think, oh, we 
have solved the problem because we have the right incentives. 
Take away the checkbook so that people have to bear their losses. 

My view is if we are back here in 5 years with the kind of crisis 
that Professor Black is worried about, I will say good riddance. You 
drove your company into the ground, too bad. We are not going to 
bail you out. You lost your money, you took your chances. It is over 
and people learn a lesson from it and it will improve. 

The current system has no incentive for learning or improve- 
ment. It is a disaster. 

Ms. Kaptur. Mr. Black. 

Mr. Black. I certainly agree that the bail-out is a disaster. I 
think probably 98 percent of Americans believe that the bail-out is 
a disaster. You are always going to hear from anyone who teaches 
economics and teaches criminology you have to change the incen- 
tive structure. The incentive structure is broken. It will produce re- 
current, intensifying crises. It produces perfect crimes under this 
system. If you allow that to continue, the idea that we are going 
to have a cleansing every 5 years of a global crisis, is not appealing 
to me. We can do better and we have done better. 

If you appoint people to run agencies who do not believe in regu- 
lating, of course you will have a disaster. There is an article by the 
FHAyTIUD person, very conservative, Hudson Institute, about 
Fannie and Freddie who was in charge of monitoring the regulation 
of Fannie and Freddie. What does he say? It had nothing to do 
with incentives for housing. It is entirely driven by compensation 
and profit. He is a very conservative gentleman in a position to 
know. 

The person running OF AO, I met with the Director as part of all 
this. This is a conservative, partisan. Republican who hates regula- 
tion. OF AO had perfectly adequate regulatory powers to stop Frank 
Raines and his successor, Mudd, who was every bit as bad from 
doing what they did which is going to cost America $200-plus bil- 
lion. They did nothing because they didn’t believe it was legitimate 
to regulate. I met with these people — we can’t regulate a place. 
How could we affect compensation? That is their decision. Maybe 
if the losses have actually occurred, then maybe we could act. 
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In the savings and loan crisis, because we recognized accounting 
fraud, we targeted Lincoln Savings while it was reporting it was 
the most profitable savings and loan in America. Can you imagine 
how different that is than the modern world? You talk about put- 
ting up with pressure. Charles Keating wrote, “Get Black. Kill him 
dead.” He hired private detectives twice to investigate me. He sued 
me for $400 million in my individual capacity in a Bivens action. 

He got a majority of this House to co-sponsor a resolution calling 
on us not to go forward with re-regulation and got the Speaker of 
the House, James Wright, Jr., to go after us. One of the proposed 
charges of the Independent Ethics Counsel was the effort of James 
Wright to fire William K. Black and we got five Senators who I 
blew the whistle on, the Keating Five. 

We took it and we re-regulated the industry and we stopped con- 
trol frauds that were growing at an average of 50 percent a year 
and would have produced a crisis of this magnitude if it had been 
allowed to go on. 

Yes, you are right. The leadership is vital and we have to have 
a system in which we have real Civil Service and where we have 
a real Justice Department. Your effort to get at least 1,000 addi- 
tional FBI agents assigned to deal with these frauds is absolutely 
critical. The Justice Department, in terms of prosecutors, needs 
help as well. 

We have to change the incentive structures. One way is through 
deterrence, the whole theory of conservatives about how you deal 
with crime, but another is to get rid of the perverse incentives that 
now produce the perfect crimes. 

Chairman Towns. The lady’s time has expired. 

The gentleman from Maryland? 

Mr. Cummings. Thank you very much, Mr. Chairman. 

Following up on what you just said. Professor Black, the Presi- 
dent of the United States calls you in tomorrow and asks the ques- 
tion I think Ms. Kaptur asked of Professor Roberts, what do I do 
to fix this mess and no matter what I have to do, I am going to 
do it, even if it is just one term because I don’t want to see my 
country go through this again. What would you do. Professor 
Black? 

Mr. Black. Change your senior leaders of your effort because 
they don’t believe in regulation. I mean Summers, and I mean 
Geithner. 

Mr. Cummings. All right. 

Mr. Black. Two, we have a series of actings running most of our 
Federal agencies and to the extent we don’t, for example, Sheila 
Bair at FDIC, trying to do things, we have Treasury fighting a war 
against Sheila Bair. Stop that. Put the Brooksley Borns, the Sheila 
Bairs, the Mike Patriarcas — a name you probably haven’t heard 
of — in charge of these agencies. 

Increase the FBI immediately. Increase the Justice Department. 
Direct that the priority in these cases be against the large specialty 
entities. The FBI currently has one-fifth as many agents working 
this crisis as it had working the savings and loan crisis. In this cri- 
sis, the only question is how many orders of magnitude worse is 
it than the savings and loan crisis. It is a farce. They are being 
overrun. 
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It is 2 V 2 years since the secondary market collapsed and there 
has not been a single indictment, much less conviction of anyone 
for the related loans. There are specialized actions on Bear Stearns 
on insider trading mostly and false disclosures. 

We need to do those things. We need to fix executive compensa- 
tion and not just executive compensation. It is what is destroying 
our system of appraisals. Is there anybody in America that doubts 
that they can get a highly inflated appraisal? 

Mr. Cummings. Let me ask you this. I want to sit right where 
you are. When I look at the Wall Street crowd, I believe there are 
certain things that may be illegal, but I believe there are other 
things that are not illegal but to me are unethical and wrong. I am 
not sure where the line is drawn there. 

To give you an example, the New York Times reported last Fri- 
day that many former Freddie Mac employees had signed non-dis- 
closure or secrecy agreements as part of their severance package. 
However, now both Freddie Mac and its Government Conservator, 
the Federal Housing Finance Agency, are invoking those secrecy 
agreements in class action securities litigation lawsuits against the 
mortgage giant. Do you think such secrecy agreements are reason- 
able corporate tactics? While criminal investigations can penetrate 
these agreements, civil securities litigation can be thwarted by the 
silence of key departed decisionmakers. This seems to run counter 
to your testimony on the defeating fraud control. I am just curious. 

Mr. Black. I agree. I think that it is terrible public policy — those 
things should be void as against public policy. I will give you an 
example. After I gave one of my talks on control fraud, a gentleman 
came up to me and said, I was the guy that hired the elite MBAs 
for Exxon and it is true that we lost a number of folks originally 
to Enron in those years, but you know what, I kept getting phone 
calls a year later, 2 years later saying, is that job still open, this 
is not a place I want to be. 

This kind of executive compensation, when it rewards fraud, 
think of what it creates as a culture. Whenever we talk business 
ethics, it is incessantly tone at the top. When the tone at the top 
is fraud, they create a culture of fraud. The folks at Enron were 
not the smartest guys in the room, they were the least moral guys 
left at the place after the best people had left. 

By the way, the average CEO in America lasts 3 years. You can 
talk all you want about long term perspective but until we change 
that, it ain’t going to happen. That is one of the reasons why you 
are going to have very high turnover at any of these places. 

Mr. Cummings. Let me ask you this. When we see Goldman 
Sachs giving all this money in bonuses and whatever, let us say 
the money didn’t go there, would it then go to shareholders? Should 
shareholders be playing a bigger role? Do you follow? If you have 
billions of dollars going out the door in bonuses, it seems to me 
that money should be going somewhere and the logical place for it 
to go would be shareholders. 

Mr. Black. Well, it is worse than that. We, first, have gimmicked 
the accounting rules at the behest of the industry. This is some- 
thing where Congress has culpability, frankly, in my view. You put 
pressure on EASB so that banks no longer have to recognize their 
losses. 
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Second, the quotation in my testimony from Standard & Poor’s 
about how they never, ever looked at the quality of the loans, put 
those two things together and we are paying bonuses based on pur- 
ported profits that are accounting gimmick numbers. Why would 
we allow bonuses until they clean up the accounting and find the 
actual loan quality by reviewing a sample of the underlying loan 
files which nobody is doing and which that farcical stress test 
never even looked at. 

Mr. Cummings. Thank you, Mr. Chairman. 

Chairman Towns. Thank you very much. Let me ask a couple 
questions. 

Professor Black, you stated in your written testimony, Americans 
are not nearly as angry as they should be about executive com- 
pensation. If they knew more, they would be angrier. Could you 
look into the camera and in one or two sentences, summarize what 
more they need to know or what more they need to do? 

Mr. Black. They need to know that it isn’t merely a populism 
issue, that it is the key driver along with non-regulation that pro- 
duced recurrent, intensifying crises and will do so again in the near 
term unless we fix it. They are producing perfect crimes and people 
will act on incentives, they will commit these perfect crimes. 

The way you commit this perfect crime is to make huge amounts 
of bad loans with extreme leverage. What does that produce? It 
produces a bubble and it produces a crisis. It does so whether you 
bail them out or not. You shouldn’t bail them out, we agree on that. 
We agree that it makes the incentives work, we agree on that. It 
is not a necessary condition. 

Chairman Towns. Let us reverse positions for a moment. You 
are now a Member of Congress. When they come to us and say this 
particular company is too big to fail, what do we do then, when 
they come and tell you that? It is too big to fail? 

Mr. Black. That is nonsense. The idea that you could keep them 
alive if it were true is worse than nonsense because they have just 
defined these. In their lexicon, they want a good word, so they call 
them systemically important, gold star. It sounds good. They are 
systemically dangerous institutions. By definition, if a single one of 
them fails, under Treasury’s logic, it causes a global economic cri- 
sis. 

Why would we allow such entities to exist and then unhinge fur- 
ther any discipline and maximize moral hazard? It is like we were 
trying to produce a bigger and Ladder disaster. We have closed 
very large institutions in the past, we do it through receiverships. 
We do a pass through receivership and the place closes on a Friday 
and it opens on a Monday and the ATMs work most of the week- 
end. This is something that can be done. What is lacking is the 
will. 

Chairman Towns. Professor Roberts, do you want to add some- 
thing to that? 

Mr. Roberts. Yes. I want to tell a story. I was interviewing Alan 
Meltzer for my weekly pod cast, econ talk, and he mentioned the 
power of FDICIA, the FDIC Improvement Act, and he told me how 
it could have been used to help this transition. It would let some 
people go out of business, some would have and some wouldn’t 
have. I said why didn’t anyone suggest that to the Treasury? He 
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said, I told Secretary Paulson that we should use FIDICIA and he 
said, well, I asked the bankers and they were against it. I guess 
they would be. 

It really is a question of will and the challenge is, as you say, 
too big to fail. Guess who thinks they are too big to fail, the people 
whose money they want to get back, and it is up to politicians and 
policymakers, it is up to Bernanke, Paulson and Geithner to say 
no. 

Bear Stearns is a perfect example. In March 2008, Bear Stearns 
was insolvent, there was a worry it was going to have systemic 
risk. It is an interesting question of whether it would or would not. 
I don’t know but when we decided to bail them out, Lehman Broth- 
ers which had a very similar balance sheet, decided to double 
down. They borrowed more money because I think they thought 
they were going to be bailed out. 

One of their largest lenders was a money market fund which is 
supposed to be extremely conservative. Reserve Primary, actually 
the very first money market fund, was lending money to Lehman 
Brothers to finance their mortgage-backed securities. Why would 
they do that? I suggest it is because they probably thought they 
would get baild out. 

They weren’t, as it turned out, the only one, and we have drawn 
the lesson that was our mistake that we didn’t bail them out. I 
think our big mistake was bailing out Bear Stearns. By the way, 
even when we did not bail out Lehman Brothers, the stock market 
didn’t tank for a week. Everyone said that was the crisis, that was 
when it started. It actually may have been when Secretary Paulson 
came up here and said, if you don’t give me a blank check $700 
billion, the world is going to hell in a hand basket, we are going 
to have an apocalypse. The whole economy of the world is going to 
be dissolved. That kind of scare talk I think had a big effect. John 
Taylor from Stanford has written about this and how it affected 
how people behave. I think we have made some terrible mistakes 
in not having the will to say no. 

Mr. Black. Can I add it is not even a matter of deciding to use 
FIDICIA, the Prompt Corrective Action Law was passed after the 
savings and loan crisis in the belief that excessive regulatory for- 
bearance had helped cause the crisis. The act, in general, is man- 
datory, particularly for deeply insolvent places but it has a terrible 
weakness we told people about back when they were considering it. 
It can be gamed by accounting and it is gamed by accounting. That 
is why these places aren’t closed. You actually tried to mandate it. 

Chairman Towns. I now yield 5 minutes to the gentleman from 
California. 

Mr. ISSA. Thank you, Mr. Chairman. 

This is a sort of an anecdotal question. Do either one of you be- 
lieve for a moment that the executives who took their deferred 
compensation that had become due — in other words, their accrued 
contracts before Mr. Feinberg took over and rolled them into future 
stock appreciation plans, meaning they rolled that many dollars 
into a plan that would mature in 3 to 5 years that would essen- 
tially execute at the price of the stock — believe, for example, at 
BofA that was not simply people saying am I better off taking my 
money here or better off taking it here, realizing that the top 25 
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at Bank of America, I assume, are the most knowledgeable, best 
negotiators and smartest bankers on the planet, notwithstanding 
the crisis? 

Remember, all bankers on the planet don’t look as smart as they 
used to, but do either of you doubt for a moment that when we 
went to negotiate that part, we basically were negotiating an if it 
is better for you, you will roll it over and if it isn’t, you will do 
something else situation, the idea that we would negotiate out ex- 
isting contracts? It is sort of a comment on the quality of those peo- 
ple that we gave a deal. 

Mr. Roberts. I was deeply inspired by the special master’s com- 
ments about his respect for the Constitution. They were then fol- 
lowed by remarks where he said, if they didn’t voluntarily agree, 
we would make them. I think it is a very bad situation when the 
power of a single individual with no appeal and very little trans- 
parency was relying on the Wall Street Journal, unfortunately, to 
find out what was really going on. We will find out in more detail 
how accurate that is, I assume. He disputes it naturally, but I 
think it is a very bad situation. 

I am very sympathetic to Chairman Towns’ point of what alter- 
native do these folks have? The standard view is, they are the best 
people in the business, they have lots of alternatives. The alter- 
natives are a lot smaller, there are fewer than there used to be, so 
I think a lot of these folks were maybe doing the best they could. 
They certainly did the best they could for themselves. There is po- 
litical pressure on the special master from them, lobbying him to 
do what is good for them. 

Mr. IssA. I agree. 

I wanted to continue the line you were already on. Professor 
Black. That was that our bail-out was inherently the wrong state- 
ment. In other words, we put in new money as basically subordi- 
nated money. We are a preferred stock and preferred stock comes 
after all debt. 

Do either of you doubt for a moment as a practical matter that 
the world would have been different had we told the creditors and 
stockholders of these entities that we would come in only if we 
came in as senior debt? In other words, we will come in, we will 
provide x-amount but you will subordinate your existing debt in 
order for us to keep your companies alive. Wouldn’t that have 
changed the dynamics dramatically of where we would be, which 
would be in the first position, what their interest would be to get 
us out so that their other lenders and stockholders would have a 
value again? 

I realize there are some regulatory questions at FDIC about how 
you legitimize that as equity, not debt, but we had the power to 
call it whatever we wanted. We called it equity so that we could 
say that their capital position was improved. Bill Isaac and other 
people who gave us lots of alternatives felt that we ignored every 
one except the one we took and the one we took was the one that 
froze the markets when Secretary Paulson said you have to do it 
now, it is a crisis, we can’t go the weekend. 

Would either of you comment on that alternative from a purely 
incentive basis to cause their interests to be aligned with ours? 
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Mr. Black. I said not very nice things about Geithner and Sum- 
mers. Let me add Paulson to the list as well. 

Mr. ISSA. They are all going to have to write their own books. 

Mr. Black. I would not want him negotiating on my behalf if I 
was the United States of America. I don’t believe that is how he 
acted when he was at Goldman. I think he was a very unfaithful 
agent to the interests of the American people. 

Mr. IsSA. Professor Black, I am going to followup on that. Ear- 
lier, I talked about the fact that Secretary Geithner’s operation, 
maybe not him but his operation at the New York Fed took an op- 
portunity to negotiate credit defaults at some amount — probably 60 
cents on the dollar, maybe less, they were certainly worth less at 
that point — and put on 100 cents on the dollar. Do you believe the 
New York Fed acted in the best interest of the American people 
when they paid out 100 cents on the dollar with our tax dollars? 

Mr. Black. No. I think they acted completely contrary to the in- 
terest of the American people. More than that, why were we baling 
out AIG anyway? 

Mr. IsSA. Or at least the British division. 

Mr. Black. AIG was never federally insured. I am a signatory 
with a number of folks, including some very conservative folks, 
about what we propose should have been done at AIG which is a 
separate bankruptcy for the trading arm. These two things you put 
together for a reason. 

In both cases, even if we were going to do a bail-out, which we 
shouldn’t have, we did it in a way that was incredibly harmful to 
the American people and so obviously harmful that an experienced 
Goldman Sachs executive would never do that accidentally. 

Mr. IssA. Or several of them. 

Professor Roberts. 

Mr. Roberts. I think the key point is the idea that you would 
only pay 50, 60 or 80 cents on the dollar, any of those would have 
been better than the complete bail-out of creditors because credi- 
tors are the people who restrain risk taking. The creditor only 
cares about one thing, down side. They want to make sure that the 
organization stays solvent. Stockholders get the up side benefit. 

By taking the skin out of the game for creditors, which is what 
we have consistently done with these bail-outs and the bail-outs 
starting in 1984, Continental of Illinois basically says to creditors, 
lend money, you will get it back in the first case scenario. That is 
a disaster. 

The story you are talking about, which was reported by 
Bloomberg, that when Tim Geithner was head of the New York 
Fed, he interrupted a negotiation where they were only going to 
pay 60 cents on the dollar and said, we will pay the whole thing, 
it is terrifying. 

If a Martian came down and said, what is the U.S. financial sys- 
tem designed to do, I am afraid they would say, it is designed to 
funnel money to Goldman Sachs. That may not be true, but the 
fact that it looks to be true is not a healthy thing for a democracy. 

Mr. IssA. No, not at all. 

Mr. Black. And in the most opaque way possible. 
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Mr. ISSA. On that note, Mr. Chairman, we continue on a biparti- 
san basis, to want to audit the Fed, so perhaps that could be one 
of the things we glean from it. 

Mr. Chairman, in closing, I just want to say that I think today’s 
hearing has created an opportunity for us to revisit how we would 
effectively look at Freddie and Fannie, and our friend, Franklin 
Raines, and their participation in the disaster that befell America. 
I would ask that we do some background discovery in preparation 
for a hearing where we could work together to find a common way 
to figure out what their role was and how to prevent it since the 
GSEs are here, at least for the time being. 

I yield back. 

Chairman TOWNS. I understand your concerns and these are 
things we can look at as we move forward but also remember that 
we are running out of time in terms of this session. 

Is there anyone of this side seeking to be recognized before I rec- 
ognize Mr. Burton? Yes, Congresswoman Kaptur. 

Ms. Kaptur. Thank you, Mr. Chairman. 

When I think back to last fall, Mr. Paulson used the tactic of fear 
that intimidated the Congress, in my opinion, and many people in 
the country. The argument that was used was, if we don’t do this, 
TARP and the bail-out, the country would be worse off for it. 

I keep looking back at what has happened and I am thinking 
what could be worse in a district like mine with over 13 percent 
unemployment, foreclosures up by 94 percent, no credit being lent 
because the supervisory fees and the FDIC fees being paid by the 
banks that didn’t do anything wrong have gone up 20 times. Credit 
unions are being asked to pay these exorbitant additional fees. 
They ground credit to a halt. I am thinking what could be worse 
than what has been done. 

You are saying that if we had resolved this in a different way, 
perhaps the American people would have taken some nicks, but I 
am saying to myself, didn’t they do it in the worst way. My ques- 
tion to you is how do you react to their argument today if we hadn’t 
done that, it would be worse? 

Mr. Roberts. That is always the argument. They can always 
come back with that. The first question is, were they right and the 
second question is, did they actually make it better, can we point 
to things they did to make it better? 

The thing I think that is often forgotten is the connection be- 
tween Wall Street and Main Street. The claim is if we hadn’t saved 
these organizations, these financial giants, the turmoil would have 
spilled over into Main Street and the average American would have 
paid a fierce price. 

As you point out, they paid a fierce price anyway. We have un- 
employment on the rise headed toward double digits. Contrary to 
all the economists who think they can see the future, I want to let 
you know they can’t. They don’t know whether it is going to get 
better or not, we don’t know if we are on the mend. 

I would suggest the single biggest mistake we have made, wheth- 
er it was for the right or the wrong reasons, whether you are cyni- 
cal or whether you are an idealist, the biggest mistake we have 
made is that we have created an incredible environment of uncer- 
tainty about the future for both policy, compensation, who is run- 
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ning the auto industry, what is health care going to be, what about 
the environment. We have all this great stuff we are trying to do, 
but no matter whether it is good or not, whether you agree with 
this piece or that piece, the fundamental situation is that for the 
average American businessperson who has to take risks with their 
own money on the line outside of Wall Street, there is still this 
thing that if you go out of business, you lose all your money. 

The biggest problem right now is that for small business and any 
business that is not on Wall Street, they are scared and rightly so. 

Ms. Kaptur. Do you know what they are doing, Mr. Roberts? 
They are now talking about going after the small business sector 
and securitizing any loans made to them. They are trying to vacu- 
um what is left in the country of equity again. 

Mr. Roberts. It is a mistake. My point is that because of the un- 
certainty about what is coming down the road, in a desperate at- 
tempt to give people ad hoc power to fix, as a result we have cre- 
ated an atmosphere where people don’t know what the rules of the 
game are, they can’t plan for the future. Everybody is waiting to 
see maybe I will get mine, maybe I will get a bail-out, maybe I will 
get a tax increase. Everybody is sitting on the sidelines waiting. 

Until that gets fixed, I would suggest that Main Street will not 
recover. All the stimulus money in the world, all the new improved 
this and that, until we get people confident about the future, we 
are not going to make progress. 

Ms. Kaptur. Mr. Black and Mr. Roberts, one effort that you 
might put in the area of game theory, if they had put you two in 
charge, even though you have different points of view on some 
things, you have come together on others and it would be very in- 
teresting for me and perhaps other Members, going back to Sep- 
tember, involving others in our country. You mentioned Mr. 
Patriarca. I happen to think a lot of Mr. William Isaac who re- 
solved a lot of institutions back in the 1980’s. Put some of those 
minds in the room and say, if you could unwind what was done and 
you could start from scratch, what would you have done, just in the 
form of game theory, to resolve these big ones. 

I will tell you what is being said to us. Well, Congresswoman, 
you don’t really understand because you never really understood 
credit default swaps and collateralized debt obligations. Because 
those were involved, we couldn’t resolve the institutions and take 
them into receivership as we normally would with the FDIC. You 
get all this flak. 

Mr. Black. The truth is they didn’t know. The truth is this was 
an entire marketplace built on don’t ask, don’t tell where no one, 
and I mean no one, looked at the underlying loan files until Fitch 
does in November 2007 because the secondary markets tanked and 
they are not going to lose any business. Then they say the results 
were disconcerting, that there was the appearance of fraud in near- 
ly every file. You could see it on the face of the files. So they don’t 
want to look because what they are going to see in that box is a 
bad thing, not a good thing. Let us put the burden on them. Make 
them make the case publicly with full disclosure exactly why they 
made these decisions, what decisions they made and when they 
made them, and who made them. 

Chairman TOWNS. The gentlelady’s time has expired. 
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I now yield to the gentleman from Indiana, the former Chair of 
this committee, Mr. Burton. 

Mr. Burton. That is my picture up there. Do you think I look 
like that? 

Chairman Towns. Your high school picture. 

Mr. Burton. Thank you, Mr. Chairman. I apologize for not get- 
ting back quicker. We had two Foreign Affairs meetings and I 
couldn’t get back. 

Do you think the pay czar is constitutionally permissible? What 
do you believe the implications are for giving somebody this kind 
of authority, a czar like this, either of you? 

Mr. Black. I think it probably will pass a constitutional test, 
particularly with this Supreme Court. I don’t know there will even 
be a challenge to it on a timely basis. I think everybody agrees it 
is not the right way and it is not even a theory of 2nd best — maybe 
it is somewhere like 12th best — on the way to approach these 
things. 

The best way was not to do nothing in the sense of allowing the 
incentives to remain perverse. If you are going to close the places, 
of course that takes care of the perverse incentive. 

Mr. Burton. What do you think about the approach that he has 
taken by reducing compensation for these people say guys making 
$12, $13 million, including bonuses, and he says, we are going to 
cut your salary to $450,000 and will give the rest to you in stock 
as time goes by? What do you think that does to the competent peo- 
ple who run these companies? What do you think is going to hap- 
pen or what is happen? I think Bank of America has lost half of 
their people, their top management people. 

Mr. Black. As I said, senior officers in America have incredibly 
short tenures without this program. CFOs average 3 years, so you 
are going to get huge turnovers at these places and turnover is par- 
ticularly high on Wall Street because all of these guys have zero 
loyalty to the organization. They are always in play. 

Mr. Burton. So you don’t think this would increase the likeli- 
hood that they would leave faster? 

Mr. Black. I think it will increase the likelihood of some people. 
In economics, we think about things on the margin. On the margin, 
it has to do that but that is inevitable whenever you go to perform- 
ance pay. 

Mr. Burton. I would disagree with you. I think if I were a per- 
son who had that kind of salary commitment and they said they 
were going to cut it to $450,000 a year, I would say, I think I will 
go out on the street, take my $13 million and see if I can’t get a 
job with the same kind of compensation. What do you think about 
that. Professor? 

Mr. Roberts. Some of them, maybe they can’t which means you 
are stuck with whoever you have but as you say, I think a lot of 
them left because they saw the handwriting on the wall and knew 
they could do better somewhere else and they are gone. Again, I 
want to emphasize it is clear we want to try to get back that 
money. Obviously the taxpayer would rather have more money 
than less money. The idea that we are going to pour money into 
AIG or into Bank of America or into City Group with the idea that 
we have to get our money, maybe they ought to disappear. 
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Mr. Burton. What does that do to the management people who 
may have the talent and know-how to help get a company out of 
this kind of mess and they leave and you go to second or third tier 
executives? 

Mr. Roberts. And you are counting on them looking forward to 
getting that stock bonus down the road in 2, 3 or 4 years. What 
is their optimism about that if they know the best people are gone? 
It is really not a good system. 

Mr. Burton. I just think the taxpayers who are the stockholders 
ought to be very concerned about having top notch people in these 
executive positions to try to get some of their money back. 

I have a couple more quick questions. The Fed has indicated that 
they may start talking about expanding the salary conditions on all 
banks. What do you think about that, what do you think the possi- 
bility is? 

Mr. Roberts. Everybody likes more power, except for the special 
master. He said he didn’t want any more, he is happy with seven. 

Mr. Burton. I know he said that. 

Mr. Roberts. That is what he said but the Fed, I am sure, would 
grow and survive. I think as I said before, that is the wrong way 
to fix the problem. The wrong way to fix the problem is to say, you 
are out of control, you take too much risk, so I am going to take 
away some of your goodies so that you behave better in the future. 
It is not good for our financial systems, it is not good for our capital 
system or investment. It is not good for productivity and innova- 
tion. 

As Professor Black said, a lot of people went out and took loans 
that they didn’t investigate. Why would they do that? The answer 
was because they had the incentive to do that, but we have to keep 
our eye on the prize that they were financing those lousy invest- 
ments with borrowed money, money from the other players in the 
game. Why would people lend folks money for lousy, risky loans? 
The answer is, because they thought they were going to get the 
money back. 

If we solve that problem, we don’t have to have this top down, 
micromanaging of salaries. Forget whether it is possible, the politi- 
cal implications of it are extremely destructive. 

Mr. Burton. I have two more quick questions and then I will let 
the chairman adjourn the meeting if he so chooses. 

Do you think Freddie Mac and Fannie Mae should have the same 
kind of salary restructuring done on them? 

Mr. Roberts. I think it is shocking that they don’t. They put us 
$100 billion in the red so far and I think it is on the way to maybe 
$200-$400 million. We don’t really know and I think if you do 
audit the Fed, I would really like you to look at those mortgages 
they are holding because they are not market to market. 

Mr. Burton. The thing that bothers me is that we have done 
this to these executives and they were responsible, at least in part, 
for this, but Freddie Mac and Fannie Mae haven’t done anything 
about that. 

The last thing I would like to ask, can you compare the crisis we 
face now with the financial institutions to what happened in the 
S&L crisis back in the last 1980’s? 
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Mr. Black. The crisis is vastly larger. It was a much easier crisis 
to stop; this was far more obvious. There was almost complete de- 
struction of regulation this decade. It started in the decade before. 

Mr. Roberts. I see it as a spillover of the same mistaken at- 
tempts for a free lunch. Everybody wants a free lunch. I want a 
very high return investment but no risk, of course. I want it safe 
and an extremely high rate of interest. That desire of the American 
people, of every human being, for that kind of free lunch should not 
be indulged. 

Mr. Burton. They handled the S&L crisis much differently than 
they did this one. 

Mr. Roberts. That is correct. 

Mr. Burton. And it worked out. 

Mr. Roberts. Unfortunately, the roots of it are the same, an at- 
tempt to tell people there is no risk. You put in your deposits, don’t 
worry about it. It is all taken care of. The government guarantees 
it. That government guarantee explicit there, implicit with Fannie 
and Freddie, implicit with the investment banks, is the fundamen- 
tal source of the problem. It is a desire to deliver politically a free 
lunch. You will make your money but no risk of loss. 

We ought to be treated like grown-ups. I would like to be treated 
like a grown up. I take my risk, I profit if I make a good choice, 
I am prudent. I make a bad choice, I lose my money. That is what 
capitalism is about and we have lost and have to get it back. 

Chairman Towns. Thank you very much. The gentleman’s time 
has expired. 

I yield to the gentleman from Maryland, Mr. Cummings. 

Mr. Cummings. Thank you very much. 

Earlier, I asked Mr. Feinberg where are we going from here. It 
was his hope that if he controlled the compensation for the seven 
companies, that they might follow by example. I told him that I 
just don’t see that happening. I wish it would. 

I am just wondering as I listened to you talk about what you 
might do, it is hard for me to see some of those things happening. 
What do you foresee? Let us be realistic. Let us assume the things 
you talked about don’t happen. Mr. Black, Geithner is not going 
anywhere. I am just telling you that — probably not. I am not trying 
to take away from what you have said, so what do you foresee? 

Mr. Black. First, our motto was it is not necessary to hope in 
order to persevere. I would say the circumstances were vastly 
worse in the savings and loans crisis in terms of the correlation of 
political forces. 

President Reagan’s Justice Department threatened to indict the 
chairman of our agency criminally for re-regulating the industry 
under the Anti-Deficiency Act under the argument that we were 
closing too many insolvent institutions. That was the world that we 
lived in, so I don’t give up. 

I know these things seem improbable, I know the forces opposing 
us seem unbeatable, but America has not been characterized by 
crony capitalism and it is up to us to keep it from going that route. 
If we give up and aim real low in terms of reforms, that is exactly 
what we will get because the master is frankly wrong on that point 
you asked about. 
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Some well run corporations may listen to him. That is not where 
the problem is. The problem is in the majority of corporations, that 
is what the statistics show, that they deliberately and egregiously 
misalign the interests through their compensation system. They 
will not listen to the Master, they will continue to produce further 
crises whether or not we bail out the institutions. 

Mr. Cummings. Professor Roberts. 

Mr. Roberts. On an optimistic note, whether most corporations 
or some corporations adopt the idea of incentivizing long term in- 
centives through stockholdings, many corporations already do that. 
Of course some are flawed, some make mistakes, but most of them 
don’t come to Washington with their hand out. That is a problem 
right now of the auto industry because of their special political pull 
and the financial sector through an even more special political pull, 
their long term relationship with Washington. That is what has to 
be stopped. 

On the optimistic side, true, Mr. Geithner is not going anywhere 
but you here in Congress want to stay in office, you are going to 
listen to the American people. If the American people say, we had 
to have these rescues, we have to recreate what we had before and 
make sure we stay as before, you are right, nothing is going to 
change. 

If they say, which I think they are increasingly saying, we want 
to stop giving money to really rich people and the right way to fix 
that is not to take it away at the last minute from seven of them 
but to destroy the incentives that allow them to take it in the first 
place, then I think we have a chance to really fix the problem. 

It is not going to be easy. As Professor Black said, it is a long 
road. We all, I hope, have something to contribute, some of us a 
very small bit, some of you a lot larger, but it is not a force of na- 
ture. It is a matter of will and that will be bolstered by the Amer- 
ican peoples’ outrage not just at the fact that people make a lot of 
money, but the way they made it, through taking risks with money 
that was borrowed on the presumption that it would be paid back 
by the taxpayer. 

That is corrupt. That is the crony capitalism we have to stop and 
it is in your hands. The next time the Congress as a whole con- 
firms a candidate for the Chair of the Fed or Secretary of the 
Treasury, I would like you to have him make a commitment — they 
may not keep it — that they will not return money dollar for dollar 
to lenders who make bad risks and finance bad bets. 

Ask them to commit to 50 cents on the dollar. Ask them to com- 
mit to encouraging losses. They may not keep that promise but 
that is where it starts, people putting at least their reputation on 
the line. I think there is hope there. 

Mr. Cummings. We see people being thrown out of their homes 
because of foreclosure. The Washington Post just had an article 
saying how in some instances it has doubled over last year and 
then you see people losing their jobs and what have you. Are you 
surprised there is not more of a balance here? In other words, we 
hear about spending $180 billion for AIG but we have people in our 
district that it would probably take, at best, $10,000 and they could 
stay in their homes. It is hard for the American people to under- 
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stand it, it makes no sense. I think that adds insult to injury, the 
loss of jobs, savings, etc. 

Mr. Black. That is why crony capitalism destroys democracies 
over time as well, corrupts them. People understand after a while 
that it isn’t what they do, it is who they know. 

One of the things that is unusual about America in polls is how 
few Americans have that view compared to other places. It is a real 
productive process not to have that view, to believe that merit real- 
ly is something important. It is perfectly rational, as people see 
more and more cases of the rich getting bailed out, to say no, it 
is mostly a matter of who you know. It is a sick system and people 
start withdrawing from that system. Nations and even societies 
break down when it happens. 

Mr. Cummings. Thank you, Mr. Chairman. 

Chairman Towns. Thank you very much. 

Let me thank the gentleman from Maryland, his time has ex- 
pired. 

Let me begin by thanking all the witnesses, Mr. Feinberg, you. 
Professor Black, and Professor Roberts. 

Let me thank the Members on both sides of aisle who attended 
the hearing. The American people are angry. They are angry that 
while millions of hardworking Americans are losing their homes, 
their life savings, that bank executives are rewarding themselves 
for failure. 

The idea that hundreds of thousands of dollars in salary, plus 
millions of dollars in stock options, is not enough for the executives, 
bailed out by the American people, is exactly the type of thinking 
that got us into this financial crisis in the first place. 

We need to link bank executive compensation to performance. I 
have never seen or heard of people that fail getting a bonus. Of 
course the answer is that if we do not give them a bonus after they 
have failed, they might leave. I think that you should say goodbye. 
That is exactly what the special master and Obama administration 
have done. Without this crucial link, we will continue to have per- 
verse incentives for bank executives to take unjustified risks with 
taxpayers’ money. This is unwise and unacceptable and must be 
stopped. 

Again, let me thank you, the witnesses, for being here and thank 
the Members for attending. 

The committee is now adjourned. 

[Whereupon, at 3:17 p.m., the committee was adjourned.] 

[The prepared statements of Hon. Dennis J. Kucinich, Hon. Ger- 
ald E. Connolly, Hon. Dan Burton, and additional information sub- 
mitted for the hearing record follow:] 
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Oversight and Government Reform Hearing 
Executive Pay: How Much Is Too Much? 

Statement of Congressman Dennis J. Kucinich 
October 28, 2009 

I want to thank you Mr. Chairman for holding this hearing and for your persistence 
in investigating the fallout from the financial crisis. 

Earlier this month the Special Inspector General for TARP, Neil Barofsky, gave us 
a sobering report on the lack of communication and cooperation between the Fed 
and Treasury to control executive compensation at AIG-- a company still owned 
by the American taxpayer. Today we’ll hear from Mr. Feinberg, who has been 
charged with the task of controlling compensation at the seven firms who have 
received exceptional financial assistance from TARP. 

Americans are right to be angry with executives who are rewarded handsomely— 
with taxpayer money, no less— for utterly failing to run their eompanies. These two 
men are doing necessary work to protect the investment of the American taxpayer. 

Executive compensation at companies that have received government support, 
however, is only a small fraction of the problem. 

The reality is that executive compensation relative to the rest of the workforce has 
been skyrocketing for the past 30 years. This is the fundamental problem that we 
must address. 

In 1980, the average CEO made 42 times that of the average worker. By 2008, that 
number had exploded to 3 19 times the average worker. That year, the top five 
hedge fund managers all made over $1 billion. The top five CEOs of publicly 
traded companies all made over $50 million. For perspective, $5 billion would buy 
health insurance for about 1.6 million people. 

Contrast that with the fact that the poverty level in this country is 13%. An 
astonishing 19%— almost one-fifth of the children in this country— lives in poverty. 

This is a moral outrage. We’re here today, talking about millions of dollars in 
compensation for individuals, while one-fifth of the children in this country are 
deprived of the basic necessities of life and the joys of being young. 



243 


Opening Statement of Congressman Gerald E. Connolly 
October 28*, 2009 

Oversight and Government Reform Committee 
Executive Pay: How Much is I'oo Much? 

Thank you. Chairman Towns for holding this important hearing on executive compensation. Some seem not to 
remember, that this Congress is stuck with a TARP program executed under the prior administration. Despite 
the best efforts of some in Congress, TARP funding was allowed to flow to banks with no strings attached, 
enabling the outrageous AIG bonus payments that elicited public fury earlier this year. I applaud you for 
holding a hearing that is an important part of the Committee's broader efforts to oversee the TARP, and to 
ensure that we recover as much taxpayer money as possible. 

Some may argue that the government should not regulate executive compensation, because the market should 
allow workers to earn the full marginal product of their labor. This argument ignores that we are partial owners 
of these firms, and therefore should have a role in determining compensation of their executives. Second, this 
argument ignores the reality that, for the last decade in particular, executive compensation of financial 
executives does not seem to have been related to their contribution to their firms’ long term productivity. 
Finally, this anti-interventionist argument ignores the historical relationship between moderate pay for 
executives and strong economic performance for the nation as a whole. The historical record does not suggest 
that the public benefits from high executive compensation. 

Let us remember that Ken Feinberg is presenting compensation proposals for the seven firms that have received 
the most taxpayer assistance. For example, we own 80% of AIG. We have every right and indeed a compelling 
responsibility to regulate executive pay at that firm and others in which we have a substantial ownership stake. 

Over the last seventy years, the ratio of salaries of CEOs to average workers has grown from 82:1 to 367:1, 
according to a Harvard University study from 2005. The ratio of the highest compensated CEO to the pay of 
the average worker has grown even more, according to Business Week, from 131:1 to 25,052:1. These 
skyrocketing wages for CEOs have not translated into either economic productivity or higher total economic 
output. 

According to the Bureau of Labor Statistics, worker productivity grew more quickly between 1947 and 1973, 
when executive compensation was proportionally lower, than the average productivity gains from 1980 to the 
present, when executive pay accelerated relative to average workers’ pay. Gross Domestic Product (GDP), 
representing total U,S, economic output, grew faster during periods in which executive wages were relatively 
low; GDP grew 4,4% annually in the 1960s before falling steadily as executive wages skyrocketed from the 
1 970s to the present. What was true nationally was frequently true for individual firms. CEOs for Merrill 
Lynch, Citigroup, and Washington Mutual earned between $44 and $ 1 6 1 million in 2007, as they were running 
their firms into bankruptcy. The notion that the market is woiking for executive compensation is demonstrably 
false. 

Thank you again, Chairman Towns for holding this meeting. I applaud the administration for its efforts to 
control executive compensation at bailed out firms and to recover taxpayer money that would otherwise be lost 
as a result of the manner in which the prior administration executed the TARP. 
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Congressman Dan Burton 
Committee on Oversight and Government Reform 
Hearing of the Subcommittee on the Western Hemisphere 

Title: Executive Pay: How Much is Too Much?” 
October 28, 2009 

Opening Statement 


Thank you Mr. Chairman and Ranking Member Issa 
for convening a Full Committee hearing about 
executive compensation. This is an issue that 
interests me very much. 

With recent media reports about Wall Street bonuses, 
and the release of the Report of the Special Master 
for TARP Executive Compensation: 2009 Executive 
Compensation Determinations for the TARP 
Exceptional Assistance Recipients this hearing could 
not have been scheduled at a more appropriate time. 

I look forward to listening to the testimony of both 
witness panels, and I want to personally welcome Mr. 
Feinberg and Professors Dr. Black and Dr. Roberts. 

The Chairman believes that the structure of executive 
compensation was a significant factor in the financial 
services industry meltdown. The Obama 
Administration gave Mr. Feinberg to job of more 
closely tying compensation to long-term 
performance; something the White House believes 
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will help prevent employees from taking unnecessary 
risks for short-term gains. 

I believe, and there is evidence to support it, that 
regulating executive compensation has had 
unintended consequences in the past and did not 
necessarily prevent imprudent behavior. Whether 
Mr. Feinberg’s approach to executive compensation 
reform is more successful than previous attempts to 
rein in excessive risk-taking, only time will tell. 

Let me be clear. I am not here to defend Wall Street 
or absolve them of any wrongdoing in terms of 
executive compensation or accounting methods. 
However, I do not believe the ills of the financial 
crisis are easily summed up as the result of executive 
compensation packages gone wrong. We would be 
derelict in our duty as policymakers if we did not 
examine the role that Federal “affordable” housing 
policy played in encouraging unsustainable lending 
and inflating the housing bubble, which when it 
collapsed, left banks loaded with toxic mortgage- 
backed securities. 

Lest I be accused of being the great defender of Wall 
Street, I believe it would be abhorrent and a slap in 
the face to every taxpayer who helped bailout out 
AIG, Citigroup, Bank of America, Chrysler, GM, 
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GMAC, and Chrysler Financial if it was business as 
usual at these companies when as it applies to 
executive compensation. 

However, I have my doubts about whether the 
Administration’s approach of tying executive 
compensation to long-term performance will prevent 
firms from taking on reckless risk in the future. 

I realize that Mr. Feinberg’s jurisdiction is strictly 
limited to the seven firms that received exceptional 
TARP assistance, but I question the current state of 
affairs where the government is more involved than 
ever in the highest levels of decision-making at 
several of the largest financial institutions. I wonder 
what this means the U.S. system of government and 
capitalism. 

For instance, on October 22, 2009, the Federal 
Reserve issued a proposal in which the Fed would 
review, and if necessary, amend or reject the 
compensation policies of banks regulated by the Fed. 

According to the Federal Reserve press release: 
“Flaws in incentive compensation practices were one 
of the many factors contributing to the financial 
crisis. Inappropriate bonus or other compensation 
practices can incent senior executives or lower level 


3 



247 


employees, such as traders or mortgage officers, to 
take imprudent risks that significantly and adversely 
affect the firm. With that in mind, the Federal 
Reserve’s guidance and supervisory reviews cover all 
employees who have the ability to materially affect 
the risk profile of an organization, either individually, 
or as part of a group.” 

I am concerned about just how far the long-arm of 
the Federal government will will reach into the day- 
to-day operations of private firms. Thank you Mr. 
Chairman for allowing me to express niy concerns 
about this important policy issue. 
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DEPARTMENT OF THE TREASURY 
WASHINGTON, D.C. 20220 


December 7, 2009 


The Honorable Bill Foster 

1339 Longvvorth House Office Building 

Washington, DC 20515 

RE; House Committee on Oversight and Government Reform: 
Testimony of Kenneth R. Feinberu on October 28, 2009 


Dear Representative Foster: 


Thank you for the opportunity to appear before the House Committee on 
Oversight and Government Refonn. 

During my testimony you requested further information regarding the following 
three questions, I respond to each of your questions: 

First, you asked whether and how compliatice w'ith the decisions of the Office of 
the Special Master will be monitored. 

The Treasury’s Financial Stability Oversight Board is responsible for ensuring 
that each recipient of assistance under the TARP, including each Exceptional Assistance 
Recipient, is in compliance with Treasury'’s TARP regulations, including the requirement 
that each Exceptional Assistance Recipient comply with the determinations of the Office 
of the Special Ma.ster.' 

Second, you asked whether, to comply with the Determination Memoranda issued 
by the Office of the Special Master on October 22, 2009, the Exceptional Assistance 
Recipients would have to implement a policy prohibiting hedging or derivative 
transactions, and how compliance with those policies would be monitored. 

My understanding is that each Eixccptional .Assistance Recipient is in the process 
of review'ing and adopting a policy that will ensure that the employees subject to my 
determinations will not engage in any transaction that would have the elTcct of 
undermining the incentives created by the compensation structures outlined in my Report. 
The Office of the Special Master is working with each company to ensure that the 
policies achieve the critical objective of making sure that the compensation structures we 
have approved give the employee.s of these companies performnnee-based incentives to 
maximize the value of the company and repay the taxpayer. 


‘ Emergency Economic St.'ihiiization Act of 2008, Pab. L. Wo. 1 10-343, §104, 122 Star 3765, 3770 (Oct. 3, 
2008), 
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Lastly, you asked whether the Special Master has views, as a private citizen, 
whether (1 ) executive compensation should be adjusted to reflect the finn’s performance 
in periodic stress tests conducted for systemically significant firms, and (2) executive 
compensation should be subject to a “clawback,” with the proceeds of clawed back 
compensation paid into a fund designed to cover losses in the financial sendees industry. 

Exactly how to link compensation to pertbnnance — ^and how to measure 
performance — are questions which our team in the Office of the Special Master focused 
upon. We consulted the world-renowned compensation experts mentioned in my Report, 
compensation consultants working with the companies in the course of making their 
submissions, and, of course, the companies themselves while considering these issues. 

Overall, we found several different approaches to linking pay to performance 
appealing, and have adopted them. For example, we required that no incentive award 
could be granted unless the compensation committee of the company, composed only of 
independent directors, found that objective performance metrics had been met. And we 
required that those incentives could be paid only in .stock vesting over a tliree-year period 
and payable only when the company had successfully repaid the taxpayer. 

These are not, of course, the only ways to make sure that compensation reflects 
the firm’s financial stability, and we remain open to new, creative approaches such as 
those described in your question. Both of your suggestions deserve further study by our 
team and by the Exceptional Assistance Recipients. Given that my mandate is limited 
only to the seven Exceptional Assistance Recipients, hovvever, I would not speculate as to 
whether these ideas would be equally appropriate for companies beyond my limited 
jurisdiction. 

If you have any additional que.stions, please do not hesitate to contact me. 



Kenneth R. Feinberg 

Special Master for TARP Executive Compensation 
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DEPARTMENT OF THE TREASURY 

WASHINGTON, D.C. 20220 


December 7, 2009 


The Honorable Darrell E. Issa 
2347 Rayburn House Office Building 
Washington, DC 20515 

RE: House Committee on Oversight and Government Reform : 

Testimony of Kenneth R. Feinbere on October 28, 2009 


Dear Representative Issa: 

Thank you for the opportunity to appear before the House Committee on 
Oversight and Government Reform. 

During my testimony you requested further information regarding how many 
outside, lateral hires have been added to the "Top 25” group of employees at American 
International Group and Bank of America. 

Under pertinent Treasury regulations, with the exception of a newly hired Chief 
Executive Officer or Chief Financial Officer, the group of employees subject to the 
Special Master's “Top 25” review of compensation payments is determined on the baas 
of annual compensation for the previous fiscal year. Therefore, newly hired employees, 
with the exception of the new Chief Executive Officer of American International Group, 
were not included in the Report detailing my initial determinations with respect to the.se 
companies. However, to the extent that an official position or total annual compensation 
in 2009 places any newly hired employee among the “Top 25” employees of .American 
International Group or Bank of America, the pay of that employee will be .subject to the 
Special Master’s determinations with respect to prospective compensation determinations 
to be made for 20 1 0. 

If you have any additional questions, plea.se do not hesitate to contact me. 


Very truly yours, J / 


Kenneth R, Feinberg 

Special Master for TARP Elxecutivc Compensation 


fiiuergency Economic SuibtM?.anon Act of 2008. Pub. L. No. 1 lO-t-tS, 1 22 Slat. 3765 (Oct. 3, 2008). 
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DEPARTMENT OF THE TREASURY 
WASHINGTON, D C. 20220 


December 7, 2009 


The Honorable Brian P, Bilbray 
2348 Rayburn House Office Building 
Washington, D.C, 20515 

RE: House Committee on Oversight arid Government Reform: 

Testimony of Kenneth R. Feinb ei g on October 2 8 , 2009 


Dear Representative Bilbray: 

Thank you for the opportunity to appear before the House Committee on 
Oversight and Government Reform. 

During my testimony you requested the names of all of the individuals, including 
employees of Feinberg Rozen, LLP and employees of Treasury, assisting with the work 
of the Office of the Special Master for TARP Executive Compensation, 

As 1 noted during my testimony, in addition to myself, two employees of Feinberg 
Rozen, LLP, Camille Biros and Jacqueline Zins, are working on behalf of the Office of 
the Special Master. Two academic consultants have also assisted in our work: Lucian A. 
Bebchuk, the William J. Friedman and Alicia Townsend Friedman Professor of Law, 
Economics, and Finance and Director of the Program on Corporate Governance at 
Harvard Law School, and ECevin J. Murphy, the Kenneth L, Treffizs Chair in Finance in 
the Department of Fintince and Business Economics at the University of Southern 
California’s Marshall School of Business. 

In addition, nine Treasury employees have been detailed to the Office of the 
Special Master.to assist in our work. These employees include compensation specialists 
vvith significant experience in reviewing, analyzing, designing and administering 
executive compensation plans, and attorneys with experience in matters related to 
executive compensation. The employees include Mary Pat Fox, Patricia Geoghegan, 
Christina Hoag, Robert Jackson, Jr., Bruce Mackay, Eric MaePherson, Katherine 
Mueller, William Mulvey, and Jacob Samuels-Kalow, 

If you have any additional questions, please do not hesitate to contact me. 


''’um 


Kerpeih R. Feinberg 

Special Master for TARP Executive Compensation 
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DEPARTMENT OF THE TREASURY 

WASHINGTON, D.C. 20220 


December 7, 2009 


The Honorable Marcy C. Kaptur 
2 i 86 Rayburn House Office Building 
Washington, DC 20515 

RE : House Committee on Oversight a n d Government Reform: 

Testimony of Kenneth R. Feinberg on October 28. 2009 


Dear Representative Kaptur; 

Thank you for the opportunity to appear before the House Committee on 
Oversight and Government Reform. 

During my testimony you inquired whether any of the seven financial institutions 
that have received “exceptional assistance” under the Troubled Asset Relief Program 
(“TARP”) are, or have ever been, clients of Feinberg Rozen, LLP. None of those seven 
financial institutions are, or have ever been, clients of Feinberg Rozen, LLP. What you 
may be refening to is the fact that 1 have acted as a professional mediator in various 
disputes involving these and other companies (and my Firm webpage so reflects this). 
But none of these companies you refer to have ever been clients of mine. When they 
participated in such mediations, they were represented by their own retained counsel and 
at no time did I represent them or counsel them concerning the mediations themselves. 

I am also currently acting as Settlement Administrator in the SEC/AIO Fair Fund 
settlement, involving the determination, allocation and distribution of settlement 
proceeds. But in this matter, I have been appointed by the United States District Coun 
for the Southern District of New York upon recommendation by the SEC.' AIG, having 
settled the dispute with the SEC in negotiations in which I W'as never involved, was not 
involved in niy appointment. 

In sum, there is no conflict of interest whatsoever in my cwreiU role as Special 
Master for Executive Compensation. Indeed, all of the above has been previously 
disclosed to the Office of the Assistant General Counsel for the Department of the 
Treasury, which carefully examined my entire background and relationship to the seven 
TARP recipients. 1 have received an official determination from that Office that 
absolutely no conflict of interest has existed or continues (o exist. 1 have no doubt 
whatsoever that the integrity of the Office of the Special Master has been upheld in any 
and ail respects. 


U S, Sec, & F.xcli. CoinnUn v. Am. lnt‘i Group, inc., 06 Civ, iOOO (LAP). 
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Finally, I am currenily employed by the Department of the Treasury as a “Special 
Government Employee,”^ and report to the Assistant Secretary for Financial Stability, 
Department of the Treasury. 

If you have any additional questions, or seek additional clarification, please do not 
hesitate to contact me. 


Very truly yours, 



Kenneth R. Feinberg 
Special Master for FARP Executive Compensation 


■ See Interim l-inai Rule on TARP Standards for Compensation and Coiporate Governance, Trcas. Reg. § 30 
(2009); see also Treasury Directive 61*05 {defining Special Government Employee as “an officer or employee of 
the Department who is retained, designated, appointed, or employed to perform temporary duties, with or without 
compensation, for a period not to exceed 130 cbiys during any period of 365 consecutive days, either on a full- 
time or intermirtent basis”), available ni httpr/.^www.treas.gov.'rcgs/'td61-05.htm. 
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DEPARTMENT OF THE TREASURY 

WASHINGTON, D C. 20220 


December 7, 2009 


The Honorable Patrick T. McHenry 
224 Cannon House Office Building 
Washington, D.C. 205 1 5 

RE: Hou se Committee on Oversight and Government Reform: 

Testimony of Kennet h R. Feinbere on October 28. 20 09 


Dear Representative McHenry: 

Thank you for the opportunity to appear before the House Committee on 
Oversight and Govemincnt Reform. 

During my testimony you requested further information regarding the following 
three questions, I respond to each of your questions: 

Firs't, you asked what can be done to make the tax code more effective, so that the 
actions of executives are directly tied to shareholders interests. 

Throughout our v/ork w’ith the companies, we were careful to take into 
consideration the ttix effects ow compensation decisions could have on executives. We 
worked closely with counsel for the eompanies. as well as Treasury officials, to be certain 
that the determinations detailed in our Report were consistent with the objectives of 
applicable lax law. 

How the tax code could be amended to more closely align executives’ incentives 
with those of shareholders has been die subject of considerable debate among tax experts 
for decades. Even the effects ofprevious amendments to the tax laws related to executive 
compensation, including certain amendments enacted in 1 992, are the subject of dispute.* 
In light of the limited nature of my mandate, I would defer to experts in the tax 
community, and of course to the Congress, with respect to .specific changes to the tax 
code and their effects on executive compensation. 

Second, you a.sked how the proposed regulations on executive compeasation 
apply to contracted serv'ices. 

Treasury’s executive compensation regulations address these issues through 
provisions dc,signed to prevent abuse. For example, the regulations provide that, where 

■ .SVc, e.g.. GretJg I). Polsky, i'ontrolling Executive Compensalimi through the Tax Cade. 64 W.aSH. &. l... Rev. 877, 

880 (2007) (vveighiDg empirical evjdef?ce r^pcci to the elTecis ofeertain fimendmenis to the tax code), 
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individuals who work for a TARP recipient are formally employed by intermediaries 
(such as personal services corporations that hire contractors), the intermediary is 
disregarded, and the individuals will be considered “employees” of the TARP recipient 
and therefore are subject to the compensation restrictions. Under a similar rule, an 
individual who works for a TARP recipient but is formally employed by an outside 
partnership will be subject to the compensation restrictions where the facts show that the 
partnership was created in order to evade the requirements of the statute. 

Tliese provisions ensure that companies receiving taxpayer assistance are required 
to comply with both the letter and spirit of the compensation standards enacted by 
Congress and implemented by Treasury’s compensation regulations. 

Lastly, you inquired whether there is any incentive for financial institutions to 
move in the direction of contracting out work in order to avoid the executive 
compensation regulations. 

No. As noted above. Treasury’s executive compensation regulations include rules 
that ensure that arrangements like these cannot be used to evade the statutory 
requirements. In the course of my work on our initial Report, which describes our 
compensation determinations for each of the “Top 25” executives at the seven firms 
receiving exceptional taxpayer assistance, we did not observe any evidence that financial 
in-stitutions have moved in the direction of contracting out work to avoid our regulations 
or the Special Mater review process. 

If you have any additional questions, please do not hesitate to contact me. 


’ truly yours, y 


Very truly yours, 

m 

Kenneth R. Feinber^ 


Special Master for TARP Executive Compensation 



256 


EDOLPMUS roWHS, WW rOBK, 
CHAIRMAN 

PAUL E. KAHJORSKI. P*Nt«VLVANlA 
CAHO-YN B. MALONEY. NEW YORK 
ELUAH E. CUMABNOS, WVIVLAND 
DENNIS a, KUCB*CH. OHIO 

f. TIERNEV, MASSACHOSerrs 
WM. LACY aAY, MtSSfXIBl 
DIWE E. WATSON. CAUEOftNiA 
STEPHEN F. LYNCH, MASSACHUSETTS 
JIM COOPER, TBfNESSeE 
SERRY E.COWJOaV, VIRGINIA 
MIKE QUIGLEY. IlL^KHd 
MARCY KAPILW.OFUO 
ELEAAK)R HOLMES NWTON, 
t3tSTFIlCTCH= COLUMBIA 
PATRICK J. KENMEOY, RHOOE ISLAND 
DAWIY K DAVIS, ILLINOIS 
CHRS VAN HOLLEN. MARVIANO 
HENRY aSLLAR. TEXAS 
PAUL W. HOOES. NEW HAMPSHIRE 
CHRI5TO»4ER S. MURPHY, CCTJNECTCUT 
PETBT WELCH. VERMOfT 
BILL FOSTER. ILLINOIS 
JACKIE SPEIEH, CAUfOfWW 
STEVE ORIEHAUS, OHIO 


ONE HUNDRED ELEVE^frH CONGRESS 

Congtesisi of tfie finiteb States! 

J|ou£fe oC Hepregentatibesf 

COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM 
21 57 Rayburn House Office Building 
Washington, DC 20515-61 43 

Uwtwn (m)Z3S'4BS1 
facsmu eia)a26-4»« 

UncraiY 

www.ovefsigM.hoiisa.gov 


DARRELL E. ISSA, CALIFORNIA. 
RAIMNG MMORITY MEMBER 


IMN BURTON. INDIANA 

JOHN L. MICA, FLORIDA 

MAJW E. SOUOEH, INOIANA 

JOHN J. DUNCAN, JR. TENNESSEE 

MICHAEL R. TURNER. f»«5 

LTYIN A WESOAORSJINB, GEORGIA 

PATRICK T, McHENBY, NORTH CAROLINA 

BRIAN P. SliaRAY, CALB^ORNIA 

JIM JOFOAN.OHIO 

JIFF RAKE. ARIZONA 

JEFF FORTENBERBY, NEMASKA 

JASON iSMf FETE, UTAH 

AARON SCHOCK. ILLINOIS 

SLMNE lUETXEMEYER, MISSOURI 

ANH ■JOSEPH' CAO, LCKSSIANA 


November 12, 2009 


Mr. Kenneth R. Feinberg 

Special Master for TARP Executive Compensation 

Office of the Special Master for TARP Executive Compensation 

Department of the Treasury 

1500 Pennsylvania Avenue, NW 

Washington, DC 20220 

Dear Mr. Feinberg: 

Thank you for appearing before the Committee on Oversight and Government Reform on 
Wednesday, October 28, '2009, for the hearing entitled, “Executive Compensation: How Much is 
Too Much?.” We appreciate the time and effort you gave as a witness before the Committee. 

Pursuant to the Rules of the Committee on Oversight and Government Reform, the 
hearing record remains open to permit members of the Committee to submit additional questions 
to the witnesses. Attached are questions directed to you from Reps. Marcy Kaptur (D-OH) and 
Patrick McHenry (R-NC). In preparing your answers to these questions, please address your 
response to the Member who has submitted the questions and include the text of the Member's 
question along with your response. 

Please provide your response to these questions by November 30, 2009. Your response 
should be addressed to the Committee office at 2157 Rayburn House Office Building, 
Washington, DC 20515. Please also send an electronic version of your response by e-mail to 
Carla Hullberg, Chief Clerk, at carla.hultberg@mail.house.gov in a single Word or WordPerfect 
formatted document. 

Thank you for your prompt attention to this request. If you need additional information 
or have other questions, please contact Carla Hultbei^ at (202) 225-505 1 . 


Sincerely, 



Attachments 
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PATRICK T. McHENRY 
Member qe CONontu 
IOth OiBTnttT, Nonin CMoim* 


224 CiiMNON Howat Oartn BuiLOmo 
WAMmsTON. DC 20S16 
(202> 239-2676 
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COMMinEIS: 

RNANCIAL SERVICES 
OVERSIGHT AND 
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BUDGET 
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Bfruce Pwl Town Hau. 
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Fax {636} 766-3701 


311 Mahon BnEft 
P.O. Box 733 
SMi.rr,NC281S1 
1704} 481-0578 
Fax: {7041 481-0757 


November 3^ 2009 


Tou-FniMNC 
IMO) 477-3876 


The Honorable Edoiphus Towns 
Chairman 

Committee on Oversight and Government Reform 
U.S, House of Representatives 
Washington, DC 20515 

Dear Chairman Towns: 

In connection with the Oversight and Government Reform Committee's hearing on 
October 28, 2009, "Executive Compensation: How Much is Too Much ” I ask that you submit to 
the witness. Kenneth Fcinberg, the following questions for the hearing record; 

1) Financial institutions are able to hire contractors for services, and in essence can pay 
that contractor millions of dollars - even more than the CEO of that financial 
institution, in some cases. How do your proposed regulations on executive 
compensation lipply to contracted services? 

2) These contracts can be made with individuals, not just companies. Is there any 
incentive for financial institutions to move in the direction of contracting out work in 
order to avoid your regulations and give higher compensation to workers? 

Mr. Chairman, thank you for your assistance with this matter. If you or your staff has 
any questions regarding the aforementioned questions, please contact Alexis Rudakewych on my 
staff at 5-2575. 



cc: The Honorable Darrell Issa 


PUMTIO ON fllCVCUD UFSR 
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Questions for the Record 

Hearing: "Executive Pay: How much is Too Much?" 

Representative M8Sg|!vK#ptUi: 

1. Mr. Feinberg, in the hearing, the following questioning took place: 

*Ms. Kaptur. Is it true that three of the institutions whose compensation 
you are supervising are or have been clients of that firm, including 
Citigroup, CitiBank, AIG, and Bank of America with the acquisition of Merrill 
Lynch? 

*Mr, Feinberg. No, that is not true. 

^Ms. Kaptur. That is not true. 

*Mr. Feinberg. No. 

*M3. Kaptur. It has been reported in the press that that is actually 
the case, so the client list - 

*Mr. Feinberg. It may be reported in the press. It is not true. 

*Ms. Kaptur. It is not true. Are any of the institutions under your 
purview, have they been clients of that company? 

*Mr. Feinberg. No. • 

Please review the included documents, which are printouts of Feinberg and Rozen, LLC’s 
website, including the names of their clients. These were printed out on October 28, 2009, as 
noted at the bottom of each page. This was the date of the hearing. 

On page 5 of the documents, you will see that AIG is listed as one of Feinberg and Rosen 
LLC’s clients. On page 6 you will see that Citibank NA (Subsidiary of Citicorp), and Merrill 
Lynch (now owned by Bank of America) are listed. On page 7, you wiD see the SEC v. AIG 
settlement listed. 


Can you at this time please clarify for the record why the webpage of your firm, Feinberg 
and Rosen LLC has listed AIG, Citibank NA (Subsidiary of Citicorp), and Merrill Lynch, now 
a part of Bank of America when you stated for the record, under oath, that these institutions 
were not nor had been clients of your firm? 

Please also clarify for the record if you are overseeing the executive compensation at AIG, 
Bank of America, and Citicorp or Citigroup. 


Mr. Feinberg, is there a conflict of interest for you in this position given the chentele of your 
firm? Please clarify in full detail why or why not. If there is a conflict of interest, please 
address in fuD detail what you have done to curtail this conflict of interest given your 


1 
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position in the U.S. Department of the Treasury, serving as “Special Master” in regard to 
executive compensation for the 7 recipients of the most funds from the TARP program, Is 
the integrity of the position being upheld? 

2. Mr. Feinberg, did you disclose the clientele of your firm to the Treasury during 
whatever vetting process you underwent? Can you please describe in full detail that 
vetting process? 

3. Mr. Feinberg, please provide the contract that you have with the U.S. Department of 
Treasury for your Special Master position. To whom do you report? 
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